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O0'exT noOCTaiIzKeHHs1 — CYCHUIbHI BiAHOCHMHM Yy cdepl aJMiHICTpaTHUBHO-
IIPaBOBOTO PETYJ/II0BAaHHS NMyOJIiYHUX BiJJHOCHH.
Mera [ociailzkeHHsT — po3poOKa METOJIB Ta METOAMK JOCIHIKEHHS

aJMIHICTPAaTUBHO-TIPABOBUX  pEryJIlOBaHHSA  MNyOJiYHUX  BiJHOCHMH, po3poOka
MPOTO3HUIIIH 100 3MiH Ta JIONOBHEHB J0 3aKOHOJABYMX Ta MiA3aKOHHUX HOPMATHBHHX
aKTIiB 3 MUTaHb NyOJIYHUX BiZJHOCHH.

MeToaun aociaigkeHHsl — 3araJlbHOHayKOBI METO/IM MI3HAHHS JAEp>KaBHO-IIPABOBUX
SBUII, CUCTEMHMM, 1HCTUTYI[IWHUHN, COLIOKYJIBTYPHUU, CTPYKTYPHO-(PYHKIIOHATHHUMH,
KOHKPETHO ICTOPUYHUHN, TOPIBHSUIBHO-TTPABOBUN METO/IH.

HaykoBa HOBM3HA i KOHKPETHI JOCATHEHHS y 3BITHOMY nepiofi —

Vnepwe: B  TeopeTHYHOMY IUJIaHI  MPOMOHYETHCS  IIJTICHA  KOHLICTIIIS
BJIOCKOHAJICHHS  aJMIHICTPATUBHO-TIPABOBOTO PETYJIIOBaHHA MYOJIYHMX BIJHOCHH;
BU3HAYEHO METOJOJIOTIUHY 1 MOHATIMHY OCHOBY JOCIIPKEHHS: MPAaBOBHUM 1 MOJITHUYHUN
3MICT OCHOBHHX IOHSTbH;, OXapaKTEPU30BaHO 3arajibHOTCOPETUYHI 3acaid €PEeKTUBHOCTI
MIPABOBOI'O PETYJIIOBAHHS MyOJIIYHUX BIAHOCHH;

Yoockonaneno: npono3uiii moa0 ¢GopMyBaHHS MaTPOHATHOI CIIY»KOW B CUCTEMI
MUTHHUX OpPTaHiB, Po30yJIOBH JIep>KaBHOI CIy:kO0M YKpaiHM Ha 3acajax BiAMOBIIHOCTI
BIJIMOBIJTHOTO 3aKOHOAAaBCTBAa BUMOra OCHOBHOTO 3aKOHY YKpaiHW, YCYHEHHS MpOTrajiiH
y 3aKOHOJIaBCTBi, SIKKM YpPEryJbOBaHO MPOLEAYpPy MPUTATHEHHS A0 aAMIHICTPAaTUBHOI
BIJIMOBIJIAJIBHOCTI 332 OKpPEMI BHJAM MOPYLIEHb MHUTHHUX MpaBWJj, IIOJAO YypaxyBaHHS B
mpolieci MoJIepHi3alii ep>kaBHOI (PiCKATBbHOI CITYKOHM MpUINUCiB 6a30BUX MPABOBUX HOPM
MuTtHOTO KOAEKCY YKpaiHu;

dicmanu noodanvbuio2o po3sumky: 11ei MO0 yAOCKOHAJIEHHS aAMIHICTPAaTUBHOTO
3aKOHOJIAaBCTBa, 3aKOHOJABCTBAa TMpO JIEPKABHY CIyXkO0y, 3aKOHOJABCTBA IIPO
aMIHICTPAaTHBHO-TIPABOBI ~ PSKUMH,  3arajbHi  ITOJOKEGHHS  JISUTBHOCTI  BHIIO1
KBamiikaiiitHoi KoMicii Cyi1iB B YKpaiHi B Cy4aCHUX YMOBaX.

PesynbraT NOCHIIKEHHS 6npogadcedi B YHIBEPCUTETI MHTHOI CHOpaBH Ta
(b1HaHCIB y BUIJISAI BHECEHHS 3MiH Ta JIONOBHEHb Y HABYAJIIbHO-METOAMYHI KOMIUJIEKCH
JTUCHUIUIIH, po3p00KY MporpaM HayKOBUX KOMYHIKaTUBHHMX 3aXO/IiB.

Pesynbratn poOOTH MOXKYTh OYTH 3aCTOCOBaHI B TPAKTUYHIN dISUTBHOCTI
JepxxaBHOI MUTHOI Ciyxk0u VYKpaiHM Ta 1i TEpUTOpIAILHUX OpraHiB y Mmepeodiry
MiATOTOBKM Ta TOJAHHS HA pO3TJAN IICHTPATHbHUM OpraHaM BHKOHABUOi BIIaIu
peKOMeHJaIli Ta MPOMO3HUIli 100 yaockoHaeHHs: KoHienili MoaepHizalli opraHiB
n0xoAiB 1 300piB, [lnany it momo BpoBakeHHs nanoi Konrerii.

["airy3b 3acTOCYBaHHS — IIPaBO, COIIOJIOTIS, TICUXOJIOTis, AepKaBHA CITyK0a.

KirouoBi cjoBa: anMiHICTpaTHBHI MPOIEAYpH, JepKaBHA ciyk0a, mMyOIidH1
BIJIHOCUHH, TIPABOBIIHOCUHU, TYyOII4HI MTOCTYTH.
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1. Ensuring human rights in ukraine: problematic issues and ways of their solution in the social and
legal sphere

Introduction

In the modern world, the degree of security of individual rights and freedoms is an important
indicator of the level of civilization achieved by society and the state. For the actual realization of
everyone’s subjective rights in Ukraine, it is important to identify those effective mechanisms that will
enable citizens to exercise their rights in the current conditions of political and economic transformation.
It is the existence of effective legal guarantees that can ensure the practical implementation of each
person's rights, including the receipt of public services in Ukraine.

The general direction of reforms for foreign governments is to increase the transparency and
efficiency of the services provision. For example, in order to increase the transparency and quality of the
service system by government agencies, the Department of Transportation in the United Kingdom
annually develops and submits a report on the services provided and their compliance with standards.
Increasing transparency and efficiency of the provision of services, focusing on the urgent needs of
society is also characteristic of Bulgaria, which has a peculiar approach to identifying the needs of
society, with a certain managerial character. In the Republic of Finland, in order to increase the
transparency and efficiency of public services provision, the results of state reform programs are
evaluated. The criteria for evaluating such results are, as a rule, the opinion of the population on the
quality of public services, the degree of controllability of state bodies and the effectiveness of their
activities, the motivation of public servants, the quality of the implementation of the programs needed to
implement the reform, the significance of the goals of these programs for society and their consistency.

2. Literature review

As reflected by ccientific literature, such theoretical scholars as L.D. Voevodin, M.V. Vitruk,
N.O. Bobrova, V.O. Patyulin, V.V. Mamonov, O.V. Mitskewich, P.E. Nedbaylo, 1.S. Samoshchenko,
P.M. Rabinovich, V.F. Pogorilko and others devoted considerable attention to the study of legal
guarantees.

Guarantees of legality are a set of interrelated objective conditions and subjective factors and
special remedies that ensure the rule of law. Guarantees of loyalty can be structurally classified into
general and special ones®.

The word ‘“guarantee” (French "guarantie” - to ensure) means "a condition that secures
something?. Guarantees of rights and freedoms in the legal literature are understood as; a) a set of
subjective and objective factors®, b) a system of socio-economic, political, moral, legal and
organizational prerequisites, conditions, means and methods*. The term "factors" cannot be used to
denote guarantees, since it to a greater extent means the nature of phenomena, factors. The second
definition does not really reveal the meaning of the concept of guarantees, but only lists their types.
Instead, there is no doubt about the correctness of defining the concept of guarantees as "conditions,
means and methods"®, which ensure the implementation and comprehensive protection of rights®.

In fact, certain "means and methods" become legal guarantees only through the legal form,
through their enshrinement in the rule of law. In itself, the term "legal guarantees™ indicates their legal

1 Kelman M.S,, Murashin, O.G., Khoma N.M. (2003). General theory of state and law. Textbook. "New world". Lviv. 609.

2 Ozhegov, S.I. (1986). Dictionary of the Russian language. Moscow. 786.

3 Sabikonov, S.N. (1983). Socialist legality in the activities of the Department of Internal Affairs as an important guarantee for the protection of the rights
and legitimate interests of citizens. Karaganda. 431.

4 Pigolkin, A. S. (2006). The theory of state and law. Textbook. Jurayt. Moscow. 613.

5 Kashtanina, T.V. (1981). Legal concepts as a means of understanding the content of law. Soviet state and law. Ne 1. 36-44.

6 Bandurka, O. M. (2001). Professional ethics of law enforcement officers. Kharkiv: Nat. University of Internal Affairs affairs. 220.



basis. Instead, ensuring security is primarily about exercising the rights and obligations that are provided
for in the current legal norms. It is well known that the norm alone can not cause certain legal results,
the latter are achieved through legal activity. Activities should be understood as the exercise of
subjective rights and the performance of legal obligations imposed by the rule of law on the relevant
subjects of labor relations’.

In view of this, we consider it expedient to distinguish two elements in the structure of legal
guarantees of loyalty: legal norms and the activities of subjects. Thus, the rule of law establishes specific
obligations for the subject of legal relations, the implementation of which (i.e. the activities of the
subject) will ensure the realization of the rights of another subject. The law, in turn, is the legal basis of
legal activity, and legal activity is a means of enforcing the law.

In the legal literature, in particular A.B. Mitskewich, N.I. Matuzov note that the role of legal
guarantees was limited exclusively to the protection and defense of the rights of citizens from any
violations by persons obliged to ensure the unimpeded exercise of rights and freedoms®, °. N.A.
Bobrova, 1.J. Magnovsky has expanded the concept of legal guarantees, and some authors have begun to
recognize that legal guarantees ensure the realization of citizens' rights°.

Many different definitions of the concept of "legal guarantees” have been formulated in the legal
science, both similar and quite different in content. These are, first of all, legal guarantees in a broad
sense, relating to various branches of law?!.

3. Guarantees Of Ensuring The Legality Of Providing Public Services In Ukraine

Thus, in the general legal sense, M.V. Kravchuk notes that it is correct to speak of legal
guarantees as a set of "means and methods"*2.

V.F. Pogorilko understands legal guarantees as special means of practical provision of human
and civil rights and freedoms provided by law!3. This definition does not pay attention to the purpose of
legal guarantees, i.e. the what particularly they provide. Instead, the definition of this concept should
include an indication of the purpose of these "means and methods™ as one of the most essential features
of legal guarantees. Therefore, the definitions in which it is emphasized that legal guarantees are
designed to ensure the actual implementation, comprehensive protection and protection of citizens'
rights are noteworthy.

The definition proposed by V.O. Patyulin is quite complete in its content, such that reveals all the
essential features of the concept of "legal guarantees" in the general legal aspect, namely: legal
guarantees should be understood as legal norms that define specific legal means, conditions and the
procedure for exercising rights, legal means of their protection and defense in case of violation*.

Let us consider the definition of "legal guarantees of loyalty”. For example, 1.S. Samoshchenko
understands legal guarantees of legality as special normative-legal means that guarantee strict
observance of legal norms, prevention of arbitrariness on the part of state bodies and officials in relation
to citizens, ensuring restoration of violated rights and punishment of violators of legality®®. According to
others, it is also the activity of state bodies (and in some cases, public organizations), which is carried
out in accordance with these norms®.

The guarantees of legality include the activities of state bodies and public organizations (in
accordance with legal norms). It is also believed that legal guarantees should be understood as a system

7 Gida, E.A. Bilozyorov, E.V. Zavalny, A.M. Osaulenko, A.O. Kryvytsky, Yu. V., Tikhomirov, D.O. (2011) Theory of State and Law. Textbook. NABS.
Kyiv. 575.

8 Mitskewich, O. V. (1963). On the guarantees of the rights and freedoms of Soviet citizens in the general socialist society. Soviet state and law. Ne 8. 29.

9 Mitskewich, O. V. (1962). Subjects of Soviet law. GIUL. Moscow. 83.

10 Bobrova, N.A. (1984). Guarantees of implementation of state and legal norms. VVoronezh. 92-98.

111 Magnovsky, I. Y. (2003). Guarantees of human and civil rights and freedoms in the law of Ukraine (theoretical and legal aspect). Abstract of the
Cand.Sc. Law Thesis on a specialty 12.00.01. National Academy of Internal Affairs of Ukraine. Kyiv. 20.

12 Kravchuk, M.V. (2013). Theory of state and law (supportive notes). Attica. Kyiv. 287

13 pogorilko, V.F., Gray, V.I. (1997). Human and civil rights and freedoms in Ukraine. Kyiv. 40.

14 patyulin, B. A. (1974). State and personality in the USSR (legal aspects of relations). Science. Moscow. 237.

15 samoshchenko, I.S. (1960). Protection of the rule of law by the Soviet state. State publishing house. Moscow. 64.

16 Lunev, A.E., Studenikin, S.S. (1948). Socialist legitimacy in Soviet public administration. Moscow .: Publishing House for legal literature at the Ministry
of Justice. USSR. 105-106.



of normative and individual legal requirements and relevant legal activities specifically designed to
ensure legality'’.

Scientist S.M. Shylo considers legal guarantees of legality not only as a set of means and
methods (as is the case in the above definitions), but as a unity of elements, as a holistic legal entity*8.

Special guarantees include legal guarantees of loyalty, the specific legal means and internal legal
mechanisms that are the real embodiment of legality in the legal sphere. Legal guarantees of loyalty
include: completeness and effectiveness of legal norms; high level of control and supervision over the
implementation of the law; quality activities of the competent authorities to ensure the rule of law;
improvement of legal practice; effectiveness of legal liability measures.

Special legal guarantees can be classified into the following groups:

- general legal guarantees (development of the legal system as a whole; completeness and
consistency of legislation; availability of developed legal techniques and legal procedure; a certain level
of legal culture of society);

- organizational and legal guarantees (activity of legislative, executive, judicial power and the
President as a guarantor of the Constitution of Ukraine, as well as special purpose bodies as a guarantor
of the effectiveness of laws and creation of conditions for their implementation and protection);

- procedural guarantees (availability of effective means of state coercion; presumption of
innocence; equality of legal status; inalienability of rights and obligations of subjects; normatively
defined principle of inevitability of punishment for violation of the Law)*°.

Let us consider appeals of decisions, actions or inactions of public administration entities on the
provision of public services as one of the types of guarantees to ensure the legality of the provision of
public services in Ukraine.

Thus, O.S. Dukhnevych interprets proceedings on appeals in court against decisions, actions or
inactions of executive authorities and local governments as a normatively regulated procedure for the
proceedings that ensure legal and objective consideration and resolution by administrative courts of the
cases on appeals of decisions, actions or inaction of executive authorities and local governments and
their officials®.

We strongly agree with VV.P. Tymoschuk, who notes that according to the general rule, appeals of
procedural decisions, actions and inactions should be made together with the appeal of an administrative
act. Exceptions may be only procedural actions and decisions that significantly affect the consideration
and resolution of the case. Their exhaustive list must be contained in the law. Inaction of an
administrative body may be an independent subject of appeal in case of non-adoption of an
administrative act within the term established by law or obvious delay in consideration of an
administrative case (adoption of procedural decisions, taking procedural actions). Therefore, this
procedure should also be attributed to the procedure for appealing decisions, actions or inactions of
public administration bodies on the provision of administrative services.

4. Signs of appeal of decisions, actions or inaction of public administration bodies on
provision of public services

The analysis of scientific publications and the regulatory framework allows us to highlight the
following signs of appeal of decisions, actions or inaction of public administration bodies on provision
of public services:

1. Direct initiative (application) of individuals and legal entities. Appeals of decisions,
actions or inaction of public administration bodies regarding public services are made only on the direct

7 Nagarny, O.P. (2003). Loyalty in administrative activity of law-enforcement bodies and ways of its improvement. Cand.Sc. Law Thesis on a specialty 1
Shylo, S.M. (2013). The concept and content of legal guarantees of legality in the field of administrative activity of the police. Bulletin of Luhansk State
University of Internal Affairs named after E.O. Didorenko. Ne 4. 283-292.

2.00.07. National Academy of Internal Affairs of Ukraine. Kyiv. 205.

18 Shylo, S.M. (2013). The concept and content of legal guarantees of legality in the field of administrative activity of the police. Bulletin of Luhansk State
University of Internal Affairs named after E.O. Didorenko. Ne 4. 283-292.

19 Okolita, S. V. (2000). Justice and legality as principles of state and legal regulation. Cand.Sc. Thesis. 25.00.02. Kyiv. 135.

20 Dukhnevich, 0.S. (2019). Proceedings on appeal in court of decisions, actions or inactions of executive authorities and local governments: Cand.Sc. Law
Thesis on a specialty 12.00.07. Dnipropetrovsk. 222.



initiative (application) of individuals and legal entities, regardless of the form of the person's application
(oral or written) and the procedure for obtaining it by the authority.

2. Imperativeness of legal regulation of appeals of decisions, actions or inaction of public
administration bodies on the provision of public service. Appeals of decisions, actions or inactions of
public administration bodies on the provision of public services are possible only if there is a special
legal regulation of the procedure for appealing against such services. A person's request to the authority
to take any action in his / her favor may be considered as an administrative service only when the
procedure for consideration of this application is clearly regulated. Decisions, actions or inaction of
public administration bodies on the provision of public service may not be appealed if its delivery is not
provided by law.

3. Appeals of decisions, actions or inactions of public administration bodies on the provision
of public services are determined by the body of executive power or local self-government. As a general
rule, to appeal decisions, actions or inactions of public administration bodies on the provision of public
service can be addressed only to a certain (only one) authority defined by law, in contrast to other types
of appeals that can be considered and resolved by a wider range of subjects.

4. Appeals of decisions, actions or inactions of public administration bodies on the provision
of public services shall be carried out in accordance with the relevant procedure. For example, if the
service is appealed administratively (extrajudicially), the plaintiff can appeal the service only within the
authority that issued the service, or to a higher unit.

5. The result of appealing of decisions, actions or inaction of public administration bodies
on the provision of public service is an individual act of standard form or administrative act - a decision
of the body, for example, on registration or issuance of a certificate or restoration of the right to receive
a certain public service.

Thus, appeals of decisions, actions or inactions of public administration bodies on the provision
of public services are understood as a normatively regulated procedure for performing procedural
actions that ensure legal and objective consideration of cases in administrative and / or judicial
proceedings related to the appeals of decisions, actions or inactions of executive authorities and local
governments and their officials regarding the consideration of the application of a natural or legal person
for the issuance of an administrative act (decision, resolution or ruling to obtain a permit, license,
registration, certificate, etc.).

5. General features of litigation of appeals of decisions, actions or inactions of public
administration bodies on the provision of public services

According to Yu. S. Pedko, administrative proceedings structurally consist of proceedings.
Within these proceedings, cases of certain categories under the jurisdiction of the administrative court
are considered (for example, proceedings in cases of abuse of office, proceedings in cases of providing
inaccurate information by executive authorities or local governments, etc.)?.

In French administrative law, certain administrative proceedings that are adjudicated by
administrative courts are called “varieties of administrative justice” by scholars?,

In German administrative law, certain proceedings in the administrative courts of first instance,
the Supreme Administrative Land Courts and the Federal Administrative Court of Germany are defined
as "administrative proceedings"?.

The concept of certain types of administrative proceedings within the administrative procedure
of Ukraine covers: 1) proceedings in cases on appeal of decisions, actions or inactions of a subject of
power; 2) proceedings in cases related to the election process or the referendum process; 3) proceedings
in cases on the appeals of the subject of power in cases established by law.

Furthermore, within the administrative process, there are types of proceedings that characterize
the general procedure for consideration by administrative courts of all categories of administrative cases.

2 pedko, Yu. S. (2003). Formation of administrative justice in Ukraine. Monograph. Inst. of State and Law named after V.M. Koretsky, NAS of Ukraine.
208.

22 \Wedel, J. (1973). Administrative law of France. Moscow. 343.

2 Kuybida, R.O., Shishkina, V.1. (2006). Fundamentals of administrative proceedings and administrative law. Tutorial. “Staryi svit”. Kyiv. 576.



The species diversity of such proceedings is reflected in the structure of the Code of Administrative
Procedure of Ukraine (CAPU), according to which the following are distinguished: proceedings in the
court of first instance; appeal and cassation proceedings; proceedings on exceptional and newly
discovered circumstances.

It should be noted that if we examine the proceedings on the consideration of administrative
courts of a particular category of administrative cases, the above proceedings will have the content of
stages, i.e. structural elements of the proceedings.

According to theorists of procedural legal activity, procedural proceedings are a logically and
functionally consistent sequence of actions that reflect the specific nature of the relationship of subjects,
due to the specifics of this category of legal cases, i.e. the logical-temporal characteristics of the process
- its stages?*. Procedural stage is a set of procedural actions that are aimed at achieving a certain
immediate procedural goal. Given the universal nature of the form of claim, proceedings on citizens'
claims for illegal decisions, actions or inactions of executive authorities and local governments should
be built on the general rules of litigation, taking into account the features arising from the subject
(administrative and legal disputes) and composition of the participants in the proceedings, and the list of
stages in administrative proceedings is similar to the list of stages of other types of litigation.

It should be noted that the names of the stages of the administrative procedure, the types and
essence of which will be discussed below, are determined by a number of factors, namely: 1) the content
of the stage and the procedural actions that are carried out within it; 2) regulatory and legal
consolidation of the relevant stage. The name, content and procedure for carrying out the stages of the
administrative process, its participants and other procedural features of the stages of such a procedure
are enshrined mainly in the CAPU; 3) the procedural purpose of the relevant stage of the administrative
procedure.

Thus, O.S. Dukhnevych refers to the stages of the administrative process for consideration and
resolution of a particular administrative case as follows: 1) initiation of an administrative case in an
administrative court (appeal to the administrative court and the opening of proceedings in an
administrative case); 2) preparation of an administrative case for trial (preparatory proceedings); 3)
judicial review of an administrative case®”.

These three stages of the administrative procedure are mandatory (constitutive), because after an
individual or legal entity applies to the administrative court, the administrative case inevitably goes
through all these stages. Their occurrence after the filing of an administrative lawsuit, which, in fact, the
administrative procedure begins with, no longer depends on the will of the applicant or other participants
in such a process.

For example, in accordance with Art. 157 of CAPU the court closes the proceedings: if the case
is not to be considered in administrative proceedings; if the plaintiff waived the administrative claim and
the waiver was accepted by the court; if the parties have reached reconciliation; if there are those that
have entered into force, the decision or ruling of the court on the same dispute and between the same
parties; in case of death or pronouncing dead in the manner prescribed by law of the person who was a
party to the case, if the disputed legal relationship does not allow succession, or liquidation of the
enterprise, institution, organization that was a party to the case.

Having considered the appeal of decisions, actions or inaction of public administration entities
on the provision of public services in court (administrative proceedings), the focus shall be made on the
peculiarities of appealing the results of the provision of public services in administrative proceedings,
i.e. individuals (citizens and stateless persons) appealing according to the Law of Ukraine "On Citizens'
Appeals”.

The current procedure for consideration of administrative complaints is established by Art. 16 of
the Law of Ukraine "On Citizens' Appeals"?®, the complaint means the right of a person to apply in the
order of subordination to a higher body or official with a request to consider the legality of actions or

24 Gorsheneva, V.M. (1985). Theory of legal process. Monograph. High school. Kharkiv.192.

25 Dukhnevich, 0.S. (2019). Proceedings on appeal in court of decisions, actions or inactions of executive authorities and local governments: Cand.Sc. Law
Thesis on a specialty 12.00.07. Dnipropetrovsk. 222.

26 | egislation of Ukraine. (1996). On citizens' appeals: Law of Ukraine of October 2, 1996. Verkhovna Rada of Ukraine. Information of the Verkhovna Rada
of Ukraine. Ne 47. Art. 256.



decisions of public administration entities. In addition, a possible deadline for filing an administrative
complaint, including in the field of public services is one month from the moment when a person learned
about the managerial decision.

According to Part 4 of Article 16 of the Law of Ukraine "On Citizens' Appeals”, a citizen may
file a complaint in person or through another authorized person. Complaints in the interests of minors
and incapacitated persons are filed by their legal representatives. The complaint shall be accompanied
by the decisions or copies of the decisions available to the citizen, which were made at his request
earlier, as well as other documents necessary for the consideration of the complaint, which shall be
returned to the citizen after its consideration.

The Resolution of the Verkhovna Rada of Ukraine dated April 9, 2015 adopted the draft law
submitted by the President of Ukraine on amendments to the Law of Ukraine “On Citizens' Appeals”
regarding the possibility of submitting electronic appeals and petitions in which actions or inaction of
public administration bodies are subject to appeal. 2005). An electronic application in this draft law
means a written application sent using the Internet, electronic means of communication?’. However, a
fair question arises: what is the fundamental difference between filing a complaint against the actions or
inaction of public administration entities in electronic form and an electronic petition? Article 23-1 of
the Law of Ukraine “On Citizens' Appeals” stipulates that the collection of signatures under an
electronic petition is conducted through the official websites of public authorities or local governments
and in case of obtaining the required number of signatures (for example, for electronic petitions
addressed to the Cabinet of Ministers of Ukraine). Verkhovna Rada of Ukraine or the President of
Ukraine - 25,000 signatures) it is subject to consideration "immediately, but not later than ten working
days from the date of publication of information on the beginning of its consideration™, and information
on the beginning of its consideration must be published “on the official website accordingly of the
President of Ukraine, the Verkhovna Rada of Ukraine, the Cabinet of Ministers of Ukraine, the relevant
local government no later than three working days after obtaining the required number of signatures in
support of the petition, and in case of receiving an electronic petition from a public association - no later
than two working days after receiving such a petition"%,

It should be mentioned that there is an obvious effect from the introduction of the practice of
appealing actions, decisions and inaction of public administration on provision public services in an
administrative manner - reducing the number of administrative lawsuits and ensuring the
implementation of the principle of prompt court decisions.

For example, in the Federal Republic of Germany, appealing of the actions, decisions or
inactions of public administration is an obligatory stage, without which it is impossible to appeal to the
courts. However, even if such an administrative appeal procedure is followed, the plaintiffs in the
administrative courts of Germany wait for the case to be heard for months or even years?®.

In the United Kingdom, the scheme of the bodies to which a citizen can apply at the local level to
satisfy his complaint about the results of the provision of public services includes: a consulting agency;
adviser; Department of local self-government; Department of Legal Services; Subcommittee on
Complaints; Ombudsman®°.

According to English scholars, the following types of behavior should be considered poor
administration: rudeness; unwillingness to work with the complainant as a person with rights; refusal to
answer reasonable questions; neglect to inform the complainant on demand about his rights or the right
to compensation payments; deliberate disorientation or inadequate advice; ignoring effective advice;
offering to waive the satisfaction of the complaint or offering a disproportionate satisfaction of the
complaint; manifestations of racial, sexual or other discrimination; failure to notify the person who loses
the right to appeal; refusal to properly inform about the right to appeal; erroneous procedures; violation

27 Legislation of Ukraine. (2005). On Amendments to the Law of Ukraine “On Citizens' Appeals” concerning Electronic Appeals and Electronic Petitions:
Draft Law of Ukraine. Electronic resource. Access mode: http://w1l.cl.rada.gov.ua/pls/zweb2/webproc4d_2?pf3516=2299&sk|=9.

28 | egislation of Ukraine. (2005). On the adoption of the draft Law of Ukraine on Amendments to the Law of Ukraine "On Citizens' Appeals" on electronic
appeals and electronic petitions: Resolution of the Verkhovna Rada of Ukraine of 09.04.2015. Verkhovna Rada of Ukraine. Electronic resource. Access
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of the procedure for adequate monitoring of compliance with procedures; ignoring recommendations
that should have facilitated the proper treatment of service users; incompleteness; not mitigating the
effect of strict adherence to the letter of the law when it leads to manifestly unfair treatment3L.

The establishment of the rights and obligations of the complainant must correspond to the
relevant establishment of the rights and obligations of the subject of power, which has the right to
consider the administrative complaint.

We believe that we should agree with the well-founded proposal of O. lvashchenko on the
feasibility based on the positive experience of the United Kingdom to introduce the following options
for filing a complaint: “through a local council member, through the Advisory Bureau (which is
recommended to create for provision free advice and consultations to citizens on legal, financial and
other issues) or directly to the department that should consider complaints *2. The scientist emphasizes
the importance of creation a Department for Legal and Public Services and a Subcommittee on
Complaints in each local government structure in increasing the effectiveness of appealing actions,
decisions or inaction of public administration entities on provision public services and strengthening the
role of the Ombudsman in the process of appealing public services in Ukraine®,

It is also worth completely agreeing with the position of D.O. Vlasenko, who proposes to amend
Part 2 of Article 19 of the Law of Ukraine "On Administrative Services", providing for the obligation to
file an administrative complaint against decisions, actions or inactions of public administration to a
higher authority®*. The procedure for administrative appeal of a decision, action or inaction of public
administration entities on the provision of public services must be provided by a standard administrative
regulation approved by the Resolution of the Cabinet of Ministers of Ukraine. The result of
consideration of the administrative complaint is the basis for further appeal in administrative
proceedings.

Conclusion

Therefore, for the effective implementation of legal guarantees of legality of public services it is
necessary:

To improve the administrative and legal regulation and the mechanism of control by the
subjects of public administration through the delimitation of their competence; the procedure for
exercising the powers of public authorities and local governments to control the provision of public
services.

It is necessary to introduce into the legislation on appeals of decisions, actions or inactions of
public administration bodies on the provision of public services the mandatory administrative procedure
for appealing decisions, actions or inactions of public administration bodies on the provision of public
services, which makes it possible to consider such category of administrative lawsuits in a short time.
Therefore, it is proposed to supplement part 1 of Article 183-2 of the CAPU with paragraph 7, which
should be worded as follows: “1. Abbreviated proceedings are used in administrative cases
concerning:... 7) appeals by individuals of decisions, actions or inactions of subjects of power on the
provision of public services. The proposed changes are related to the need to establish a maximum
period of summary proceedings in 10 working days, which is sufficient for the judge to decide on the
merits of the claim, provided that the plaintiff requires the procedure to appeal the law enforcement act
or inaction. The rules of legislative technique require the supplement of part 5 of Article 183-2 of the
Criminal Procedure Code, paragraph five, as follows: "not later than 10 working days - in case of appeal
of decisions, actions or inactions of public authorities on provision public services."

31 lvashchenko, O. Yu. (2018). Appeals of administrative services in the UK and Ukraine (comparative legal analysis). Abstract of the Cand.Sc. Law Thesis
on a specialty 12.00.07. Kyiv. 20.
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To develop and adopt a law of Ukraine "On Public Services", which defines an exhaustive list
of public administration entities that would exercise control in this area, their powers, forms and
procedures for such activities, methods, ways of implementation and liability in case of abuse control,
etc.

Strengthening public control and creating effective feedback with civil society organizations
through the development and implementation of the project "Dissemination of non-governmental
monitoring of quality public services provision”, which will improve the quality of public services by
relevant public administration entities, etc.
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2. The concepts and the essence of interpretation of law

1. Introduction

The complexity of legal interpretation and the ambiguity of its results always arise a genuine
interest of both legal scholars who study general theoretical issues and scholars who deal with the
problems of branches of legal sciences. Essentially, from the beginning of the 40s — 60s of the past
century, i.e. from the moment of the final establishment of the so-called theory of legal interpretation in
the domestic legal doctrine, till the present, representatives of the scientific law society have been
pursuing answers to the following questions: “What is interpretation of law? What are its real resource
and potential? What is an object? Finally, what is a subject of this complex intellectual-volitional
process?

Taking into account that social relations are dynamic and fast-changing, law controlling them is
also subject to transformation. One can objectively assume the abovementioned scientific questions
concerning the interpretation of legal rules will never become obsolete and lose social importance.
Moreover, it is essential to consider that law, changing its regulatory options, requires a revision and
renewal of approaches to its interpretation.



It seems these factors have also influenced the fact that, even at a conservative estimate,
domestic and foreign scholars have written more than a hundred theses and monographs devoted to
various issues of interpretation of law, and the number of scientific articles cannot be counted at all. It
stands to reason that such a diversity of scientific material indicates the ambiguousness in

settling challenging issues for science. Consequently, this complexity has brought about one can
make bold to suggest on several independent and diametrically opposing views on the interpretation of
law and its rules.

2. Generalized analysis of theory of interpretation in the Soviet period of legal doctrine
development

Despite the statement that theory of statutory interpretation was developed in the mid-20th
century, the authors consider it necessary to refer to the scholarly works of those scientists who are
treated as its founders and whose scientific heritage is still relevant. Thus, E. N. Trubetckoi asserted it
was not enough to be sure of the existence of a legal rule for the application of law, it was necessary to
clarify the content of the rule to be applied. According to the prominent scientist, in order to establish
the precise content of the rule, the text which notifies us of its availability is subject to grammatical
analysis. If this involves the laws, their text can be subject to analysis. E. N. Trubetckoi believed that
interpretation of law was not limited to grammatical analysis. The interpretation focuses on clarifying
the intrinsic meaning of legal provisions. That sort of interpretation, which stays within the letter of the
law, is highly dangerous and can cause numerous abuses. Relying on the above, he said the clarification
of the spirit of the law, intentions and objectives the legislator implied was a real purpose and primary
task of any interpretation (Trubetckoi, 1998).

Such researchers as Ye. V. Vaskovskyi, A. A. Rozh-destvenskii, M. S. Tagantcev, M. D.
Shargorodskii et al. generally supported him or expressed similar views. In the Soviet period of the
development of legal doctrine, most of the ideas of the mentioned authors were rejected, scientific
concepts were called in doubt in terms of their expediency and correspondence with the interests of the
working class, and the very scholars were called bourgeois.

lu. G. Tkachenko was one of the pioneers who updated the issues of interpretation of legal rules
at the level of thesis research in the Soviet period. As the vast majority of studies of the Soviet period,
lu. G. Tkachenko’s thesis substantiated the social relevance of the specific topic by the fact that
“interpretation of legal rules in the USSR is essential to enhance the rule of law particularly significant
for our state in the period of completion of the building of socialism and the gradual transition to
communism. The necessity of addressing matters related to the interpretation of legal rules is
conditioned both by the importance of the very interpretation and a lack in the Soviet legal literature of
innovative research dealing with the interpretation as one of means for establishing and enhancing
legality in the Soviet state” (Tkachenko, 1950). Specifically, Tu. G. Tkachenko, in the context of
intolerance to dissent typical for that epoch, believed that despite the fact that interpretation should
consolidate the application of the Soviet laws, this process plays an entirely different role in capitalist
countries — the bourgeoisie breaks the laws previously established by it through using the interpretation.
The author individually wrote about it and reasoned his standpoint in full” (Tkachenko, 1950). For the
most part, criticism is focused on the whole common law in which, as known, the position of precedent
is indisputable among sources of law. The Soviet scientist regarded the mentioned practice and natural
law theory as maleficent to the interpretation in the eye of the law. This even allowed lu. G. Tkachenko
to arrive at the idea that “...in the bourgeois states in the age of imperialism, the rule of law was
destroyed, the arbitrariness of both judicial and administrative bodies was established, and the rejection
of the rule of law was particularly evident in England and the United States” (Tkachenko, 1950).
Nonsense of the above statements, or rather the origin of that sort of idea, is easy to explain since the
influence of official ideology on science, including legal one, was extremely strong at the time (Bilous,
2020).

Turning to the approach of lu. G. Tkachenko, especially to the issue of the interpretation of legal
rules, the scientist believed the Soviet interpretation is instrumental in establishing a common
understanding of the law, its uniform application across the Soviet Union. In the scientist’s opinion,
interpretation is one of the most important tools for conducting and enhancing the rule of law to



establish a common understanding and application of the laws. For this reason, in his thesis, Iu. G.
Tkachenko concluded that interpretation could not and should not amend legal rules. “It solely details
and clarifies the available provisions of the law. Interpretation of legal rules cannot be identified with
lawmaking. Lawmaking involves creating new legal provisions, new rules. Interpretation of these rules
cannot and should not create a new law. The Soviet interpretation does not focus on changing the laws,
as in capitalist countries, but enhancing the laws through their clarification and specification”
(Tkachenko, 1950).

Fully sharing the scientist’s opinion that interpretation does not create a new legal rule, the
authors note there is no point to criticize the common law for its peculiarity, including interpretation as
one of the lawmaking stages, which results in a specific legal precedent — a judicial decision.
Essentially, there should not be a discussion under the framework of determining the legal nature of an
outcome of the interpretative process. It appears to the authors that lu. G. Tkachenko understood it as
well, but given the impact of the Soviet ideological steamroller, he was forced to catch an error in “the
bourgeois law” and highlight its highly adversarial and injurious nature to society.

Turning back to the matters of the development of scientific theories of interpretation in the
Soviet period, it is worth mentioning the contributions of A. S. Pigolkin, who devoted a large number of
his works to the issue under consideration. He, as well as lu. G. Tkachenko, was very critical of the
“bourgeois” understanding of interpretation and stressed that “...against the backdrop of socialist reality,
interpretation of legislative instruments is one of the ways of implementing the policy of the Communist
Party of the USSR (Pigolkin, 1962). Moreover, his ideas of the very essence of interpretation were the
most valuable for science. It was A. S. Pigolkin who insisted that clarification and interpretation cannot
be a part of the same process. He found them acting as inconsistent and independent phenomena.
Referring to N. G. Aleksandrov, A. S. Pigolkin emphasized that interpretation is a generic concept,
comprising two individual and different generic concepts which, firstly, should be understood as the
internal mental process taking place in the consciousness of a person who applies a legal rule, the
clarification of the content of the legal rule and its explanation; secondly, interpretation is externally
expressed clarification of the provisions of the legal rule, which is objectified both in the form of an
official act of the state authority, recommendations, and advice provided by non-governmental
organizations or individuals having no binding effect (Pigolkin, 1962). Drawing a clear line between
clarification and explanation, the Soviet scientist wrote that interpretation, as clarification of a legal rule,
IS a necessary preparatory stage for an adequate solution of a particular issue, required prerequisite for
the operation of legal rules in public life, while interpretation-explanation acts as an independent, special
activity of certain bodies and individuals (Pigolkin, 1962; Bilous, 2020).

Consequently, A. S. Pigolkin asserted interpretation aims to establish and clear up the will of the
dominant class (and the will of the whole nation in the period of active building of communism)
expressed in the law or other statutory act. This determines the commonality of the following issues for
all aspects of interpretation: a class nature of interpretation, the extension of general philosophical
questions of cognition to the interpretation matters, the connection of interpretation with the general
tasks of enhancing socialist legitimacy (Pigolkin, 1962). Being guided by the above ideas, the scientist
argued that interpretation of regulations in the Soviet state is the activity of government bodies, non-
governmental organizations and individual citizens oriented to identify the will of the Soviet people
expressed in the regulations and cover the authentic content of this will (Pigolkin, 1962).

Indeed, P. O. Nedbailo did not share A. S. Pigolkin’s approach. P. E. Nedbailo categorically
rejected the idea that interpretation is limited to clarifying a legal rule. In this regard, being in agreement
with O. S. loffe and M. D. Shargorodskii, he wrote “the attempts to separate the explanation of the
essence and content of legal rules from the interpretation of a legal act, as the clarification of the content
of legal rules, have purely dogmatic nature. The concept of clarification of the legal rules, as a process
of learning them for oneself, has no legal significance, and thus, it is useless as a legal term (Nedbailo,
1960). Somewhat, the authors share the mentioned idea considering that clarification of a legal rule is a
preliminary stage for its explanation. Clarification of the content of the legal rule makes sense per se, but
it is devoid of legal significance without explanation. Therefore, in the context of the so-called
interpretation-clarification, it is expedient to refer to an unofficial or so-termed “common” or “routine”



interpretation conducted by ordinary citizens or other subjects exclusively for clarifying the content of
the legal rule and recognizing its essence to specify the use of their rights and performance of duties.

As an intermediate conclusion about the Soviet period of the development of legal science, for
justice, it is worth mentioning that by giving up on the ideas of representatives of the pre-revolutionary
legal science, the Soviet legal doctrine could provide its visions of the interpretation of law and its rules
as quite weighty arguments. At the same time, an aggressive rhetoric concerning the approaches of
foreign scholars and those domestic researchers, who favored a concept of interpretation of law similar
to Western scholars, was not valid and objective.

3. Analysis of modern approaches to the interpretation of legal rules

S. V. Pryima justifies close relationship between the interpretation of legal rules and some
systems of philosophy, including hermeneutics and phenomenology. In addition, the scientist outlines
the main features of interpretation of law: 1) it is a kind of legal activities; 2) it has (intellectual, mental,
creative) nature; 3) it has a purposive character; 4) it has a clarifying (concretization) nature conditioned
by standardized nature of law; 5) it has an indirect character; 6) it is performed by different subjects, the
particularities of which determine a type of interpretation; 7) it is based on the relevant principles.
Following the specified features, S.V. Pryima defines the interpretation of law as a type of legal
activities which are cognitive, rely on particular principles and are conducted by relevant subjects for
detecting and specifying the content of legal rules and, when necessary, include its explanation for other
subjects (Pryima, 2011).

In O. E. Leist’s opinion, the interpretation of a legal rule is the clarification and explanation of its
real content which is subject to be realized under specific conditions of its action (Leist, 2002; Bilous,
2020). Zh. M. Melnyk-Tomenko expresses a quite similar standpoint. Studying the principles of
interpretation of the general principles of administrative proceedings regarding the practice of the
European Court of Human Rights, she notes the interpretative process consists of two parts. According
to the scientist, at the first stage, the rule should be understood, i.e., an executor of law or a subject of
interpretation should come to grips with the rule. At the next stage, the interpreter clarifies the legal rule
for other subjects. At the same time, the scientist notes that this mental process does not necessarily
result in the approval of an individual interpretative act, but may find expression in the text of scientific-
practical commentary on a statutory act, scientific article, speech of a lawyer or a representative in court
etc. (Melnyk-Tomenko, 2020; Bilous, 2020).

0. V. Kaplina also writes about the staging of interpretation, but her standpoint somewhat differs
from the above one. Thus, in the scientist’s opinion, clarification is not always an obligatory stage of
interpretation of a legal rule. O. V. Kaplina marks that every stage of the interpretation has its inherent
features, specific characteristics, an aim, content, a form and implementation methods. Clarification is
the first element of interpretation and ensures the understanding of a legal rule during the law-making,
application of legal rules, systematization of legislative acts. As the scientist rightly notes, the solution
of the issue on the stages of interpretation and their interrelations depends on the fact what type of
interpretation is maintained, the parties involved and a purpose of legal interpretation. In O. V.
Kaplina’s strong opinion, although clarification of the essence of a legal rule under interpretation is
closely interrelated with explanation, they are independent processes. Clarification is essential but not
obligatory element of the interpretative process. However, it is an essential part of law-application
interpretation. Such an approach to the understanding of interpretation, which combines clarification and
explanation, allows regarding the interpretation of a legal rule as a method of cognition, on the one hand,
and the interpretation as a type of legal activities, on the other hand (Kaplina, 2008).

Yu. L. Vlasov defines the interpretation of legal rules as an intellectual-volitional activity of
objective and subjective nature along with the clarification and explanation of the legislator’s will
embodied in a legal rule and an outcome of this activity. Moreover, the researcher, as well as O. V.
Kaplina, specifies that a balance between clarification and explanation should be established according
to the intended purpose of the legal rule. When interpreting the legal rule, clarification acts as an
independent cognitive process for understanding of its nature. When it is established a purpose of
elucidating the essence of a legal rule, clarification and interpretation compose a single process focused
on explaining the rule’s provisions to the third parties (Vlasov, 2011; Bilous, 2020).



Instead, O. I. Kostenko does not divide two mentioned intellectual and volitional processes as it
proceeds from the scholar’s definition of “the interpretation of administrative law acts™. It is rendered as
the mental intellectual-volitional activity of a relevant subject of interpretation, which is characterized
by specific methods and ways and enshrined in special acts of interpretation, aimed at clarifying and
explaining the essence and scope of administrative rules, a particular administrative law act or its
respective regulatory prescription for their correct and similar understanding and practical application
(Kostenko, 2011).

In view of the above, V. V. Honcharov marks that the term “interpretation of legal rules” denotes
two related but not identical phenomena. The former is driven by the clarity of a rule for a recipient, i. e.
when there is no doubt about its content, and thus, there is no need to reformulate the rule more clearly.
That sort of phenomenon can be represented by the term “interpretation-comprehension”. Indeed, the
latter is associated with the recipient’s incomprehensibility of text of the rule that causes the need to
convey its some lexemes clearer. Such a phenomenon can be rendered by the term “interpretation-
explanation” (Honcharov, 2013). In the authors’ opinion, activities related to the interpretation of legal
rules are performed independent of a degree of their clarity for the recipient, as it involves the definition
of such content not in the abstract, but in terms of a specific subject (legal relationship). At the same
time, “content” of the rule is an object of the interpretation in either case or “a form of its consolidation”
within this study for establishing its “content”. It would be a mistake to regard the content of the rule as
an object of interpretation, since the interpretation aims to establish its real content (Bilous, 2019).

Iu. N. Todyka wrote about the interpretation differently: “the very term of “interpretation of law”
may be understood: firstly, as a specific cognitive process oriented to determine the meaning (content)
of the legal rules... secondly, as an outcome of the cognitive process which is conveyed in a range of
statements (grammatical sentences) covering and rendering the content of the rules being interpreted
(Todyka, 2000).

Therefore, A. G. Manukian admits that the results of interpretation can exceed the limits of law
enforcement. The researcher believes one can refer to the creation of new rules under the framework of
“corrective kind of interpretation”. A. G. Manukian says “an interpreter may be beyond the scope of the
literal meaning of words and expressions of the legislative rule under the extensive interpretation as
well, however, it is found out the essence of a rule the legislator intended it to have while adopting one —
a new rule is not created. Under corrective interpretation, there is a deviation from the original intention
of the legislator — rather other social relations are subjected to the regulation than those which the
legislator meant when adopting the rule”.

In the same context, A. G. Manukian turns to the so-called modernized kind of corrective
interpretation of legal rules which is applied: either taking into account the essential, but not considered
by the legislator, specifics of social relations in one or another segment of social reality, or by changing
the objective meaning of this reality. However, the scholar emphasizes an executor of law changes the
literal meaning of the legal rule at his or her discretion. Admitting that the purpose of statutory
interpretation is to identify the content of a legal rule without going beyond the principle of separation of
powers, A. G. Manukian stresses such a condition does not mean that modernized corrective
interpretation is always wrongful, and the executor of law does not have the right to form other legal
relations than those which proceed from the interpreted legislative prescription (Manukian, 2006).

Therewith, the abovementioned Yu. L. Vlasov says that under the framework of legal activities,
the interpretation of legal rules is encountered not only amidst law enforcement but also lawmaking,
enforcement, systematization, legal education and promotion of law. Moreover, the scholar specifies that
in the context of legal regulation, the interpretation should be considered narrower through separating its
tasks and functions from other types of legal activity such as legal specification, filling law gaps,
adjustment of the rules to new living conditions etc. (Vlasov, 2001; Bilous, 2020).

M. 1. Koziubra also admits a fact interpretation is not limited to clarification and explanation.
The scientist makes some adjustments concerning the mentioned conclusion. Thus, in the scientist’s
opinion, lawmaking is not a function (i.e. one of the main activities) of law interpretation agencies,
including courts. Giving them that sort of authority would contradict the principle of separation of
powers the opponents of judicial lawmaking reasonably paid attention to. Consequently, it is pointless to



apply the English “judge-made law” by rote to the domestic legal system and the continental legal
system. In addition, M. I. Koziubra notes it would be more facilitated to regard law enforcement,
primarily judicial practice and even more practical activity of the constitutional review bodies —
constitutional courts, as something independent of the lawmaking process. The availability of
lawmaking elements in law interpretation activity is not an anomaly — as the national literature often
qualifies — but an objective need. Although it has its limits, it shall not be deleted in its entirety from the
activities of the Constitutional Court and general jurisdiction courts as it is inherent in the very nature of
their activities (Koziubra, 2014).

M. I. Koziubra assures that to deny the obvious facts of judicial interpretation’s violation of the
limits of clarification and explanation of the will of the constitution-maker or legislator, scope of the
relevant constitutional or legislative provisions, which are conveyed by meaning that often differs from
the essence which the constitution-maker or legislator, entails keeping the positions of extreme
formalism and dogmatism incompatible with modern ideas about law and man’s belonging to it.
Therefore, the prominent legal theorist specifies that the foregoing does not mean that judicial
interpretation — a lawmaking or judicial “completion” and “development” of law — has no limits and is
determined solely by judicial discretion (Koziubra, 2014).

Having analyzed the above approaches to interpretation of law, the authors do not share the
opinions of those scholars who either insist that interpretation is a law-making process in the context of
our legal reality or allow “exceptions to the rule of traditional understanding of interpretation” and try to
explain the logic of the decisions taken by jurisdictional entities, which are not only law enforcement
acts in specific cases but also acts that were subsequently applied by other subjects of law which took
the motivating and operative part of the court decision as a basis.

4. Conclusions

Taking into consideration all the abovementioned opinions of both domestic and foreign
scholars, the authors mark that, as legal literature rightly notes, one can draw the following conclusion
relying on a large variety of approaches to the definition of the concept “interpretation of law”: despite
the discordance of scientific opinions, the majority of representatives of domestic and foreign scientific
schools agree that interpretation can be understood in two senses — as a process or a result (Zvieriev,
2015). In addition, this procedure involves two other processes — clarification and explanation — which,
according to some scholars, can exist as complementary components of a single process and, in the
opinion of others — are independent, not always interconnected (interdependent) intellectual and
volitional processes — “interpretation-clarification” and “interpretation-explanation”.

The authors state interpretation is not an individual stage or type of rulemaking which results in
the creation of a new rule of law. It is worth highlighting that among the above arguments, the authors’
vision of interpretation is based on the fact the word “interpretation” (Latin “interpretatio”) means in
common sense nothing more than “to determine the content, to explain, to clarify the essence of
something; to give some explanation” (Busel, 2001). In other words, the very semantics of the words of
“interpretation” and “elucidation” does not provide for other intellectual and volitional processes except
clarification and explanation, and attempts to expand the meaning of these words through specification —
a new rule is created due to these mental processes — contradict their well-known meaning (Bilous,
2020).

The research highlights that so-called judicial interpretation, M. I. Koziubra writes about in the
context of the specified discussion, can go beyond the law-enforcement process and get the features of
lawmaking. However, the authors believe the above can take place in cases of law interpretation activity
of the Constitutional Court of Ukraine and European Court of Human Rights that is prescribed by the
current legislation of Ukraine whereby, for instance, the courts apply the ECHR practice as a source of
law when considering cases.

At the same time, the authors agree that a specific result of the interpretation set out in a relevant
court decision (primarily, of higher courts) may be a ground for reviewing the case law on a particular
category of cases. There is no gainsaying that in such cases, the rule of law didn’t change but get, so to
speak, its new, more correct understanding and use patterns. The authors also recognize that the results
of law enforcement or doctrinal interpretation may impact lawmaking, if an error or incompleteness of



legal regulation of social relations was found due to such interpretive processes of a law or legal rules
and the legislator subsequently made appropriate changes to the law (Bilous, 2020).

In the authors’ analysis, a just opinion is one under which the “stages” and complexity of the
interpretative process depend on the purposes of interpretation and its varieties respectively. Thus, if it
refers to so-called unofficial interpretation, this process involves clarifying the rules of law and does not
provide for the legal consequences of that sort of interpretation. If it refers to the official interpretation,
it is evident the interpretative process comprises two interrelated stages — clarification and explanation.

Consequently, interpretation of legal rules is an intellectual and volitional activity of an
interpreter, which is conducted under the principles and means of interpretation, aimed at clarifying
and/or specifying the content of the legal rule to understand and apply them in practice correctly and
uniformly. It may be enshrined in special acts of interpretation, scientific practical commentary on
legislation, doctrinal sources and other external forms of interpretation (Bilous, 2020).
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3. I'ene3a npaBoBOIo pery/l0BaHHs MATPOHATHOI CIy:K0H B YKpaiHi

IlocranoBka mnpodjemu. [IpoGnemaTnka NPaBOBOrO pEryMIOBaHHS IMYONIYHOI CIIyXO0u €
PEeMETOM HAYKOBHX JOCITI/DKEHb CYYacHOI BITYM3HSHOI IOPHIMYHOI HAyKH Ta 30KpeMa BYCHUX-
aaMi"icTpaTuBicTiB. [IpyuomMy ocTaHHIM yYacoM yce OUIBIIOrO 3HAYEHHS HaOyBa€ MOCHIDKEHHS Ta
BUKODUCTAHHS Yy BITUM3HSHIN Jep:KaBHO-NIPABOBIM MpaKTUIl €BPOINEHCHKOrO JOCBIy IPaBOBOTO
peryiaroBaHHs myOmiuHoi cimyx6u. Cuctema myOIIYHOrO YNpaBIiHHA Ta OpraHizalis JIep>KaBHOIO
amapary, Akl ycnajJkyBaja YKpaiHa BiJ] paJssHCHbKUX YaciB, HE BIAMOBIAIOTh BUMOTaM 4Yacy Ta HOBUM
peamisim. Taka HEBIAMOBIAHICTb 3YMOBIIOE HEOOXIJHICTh MEPEOCMHUCIIEHHS POl JIepXKaBH Y
CyCMUIBHOMY JKHTTI Yepe3 peasi3aiilo BCEOXOIUTIOIOUOl MOJITHKO-TPABOBOi, OpTraHi3alliifHOi Ta
colianbHO-eKOHOMIYHOI  pedopmu. Peamizamis 1. 4.2 «lIpodeciiina nepxaBHa  ciyx6a»
JIOBrocTpoKoBHUX TNpiOPUTETIB AisNIbHOCTI Ypsany uuHHOI [Iporpamu nisuibHOoCcTi Kabinery MiHicTpiB
VYkpaiau (mani — KM Vkpainn) [1] nependadae npuBeeHHs 3aKOHOJABCTBA PO AEP)KaBHY CIykOy y
BIJMOBIAHICTh 3 MPUHUUIAMH JIep>)KaBHOTrO ympaBiiHHA, BuszHadueHMMH SIGMA/OECD, Ta ioro
IMIUIEMEHTALli0; YIIPOBA/PKEHHS MPOo30poi Kiaacugikalii mocaa aepKaBHOT CIyOU Ta 3alpoBaKEHHS
CHUCTEMHU TPEHJiB (KaTaJor THUIOBHUX IOCAJ, CXeMa IMOCAJ0BHX OKJIAJiB HAa OCHOBI I[IHHOCTI TMOCAaJIH);
CTBOPEHHSI Ta BIIPOBAKEHHS €(DEKTHBHOI CUCTEMHU OLIHKU PE3YJIbTaTUBHOCTI CIYyXO0O0BOi AisITBHOCTI
JEp’KaBHUX CITY)KOOBIIIB; 3[1HCHEHHS aKTMBHOI KOMYHIKAIll 3 THUTaHb 3allyde€HHS TPOMaJsiH Ha
JiepKaBHY CIyKOy Ta X CTaXyBaHHS B JIEp)KaBHUX OpraHax; yNpOBaUKEHHS CY4acHUX MIJXOMIB Ta
IHCTPYMEHTIB YOpaBIiHHA NEpCOHAJIOM Ha JepkaBHIM ciyxO0i. Cepen kpokiB peamizamii [lnany
OpiopuTeTHUX AiM Ypsay [2] BHU3HAYEHO OHOBJIEHHS KOHKYPCHUX TpoLeAyp Al 3ale3nedeHHs
IIPO30pOT0 BiIOOPY HA AEpIKaBHY CIyXOy, SKHiA, 30KpeMa, IPYHTYEThCS Ha €BPONEHCHKUX MPHHITUIIAX
nyOJIiYHOT aJMIHICTpallii; yIOCKOHAJIIEHHs 3aKOHO/AaBCTBA PO JIep>KaBHY CIyXO0y B YaCTHHI PO3BUTKY
KOPIyCYy JIepKaBHOI CIyXOM 1 CHCTEeMH OIUIaTH Tparli. BTiIEeHHS B KXUTTA OKpPECIEHUX KPOKIB
JIO3BOJIMTh: 3a0e3Me4YuTH Jep)KaBHI OpraHM BHCOKOKBaNi()iKOBaHUMH TpalliBHUKAMH, 3JaTHUMHU
npodeciiHO BHUKOHYBATH TIOCAJ0BI OOOB’SI3KM; YIOCKOHAIWTH TMPOILEIypH J000pYy Ha mocaau
JepKaBHOT CIy)kOM Ta 3BUIBHEHHS 3 Hei BiANmoBiAHO A0 npuHuumiB Ilporpammu miaTpUMKH
BJIOCKOHAJICHHSI BpsiAyBaHHS Ta MeHeKMeHTY (SIGMA); 3anpoBaguTi Ipo30py CUCTEMY OIUIATH Ipalii
JIepKaBHUX CIYKOOBIIIB; MPUMMHUTH MOKJIMBOCTI MAacCOBHX HEOOIDYHTOBAaHHMX 3BIJIbHEHB JIEP)KaBHUX
CITY>KOOBIIIB Y pa3i 3MIHH KJITFOYOBHUX MOJITUIHUX (PITYp; Y3TrOJUTH MOJIO0KEHHS 3aKOHOAABCTBA 3 NMUTaHb
JIepKaBHOT CIy*OM Ta 3aKOHOJABCTBA IpoO Tpaio. be3yMOBHO, 3 Orjsily Ha KOHTPAaBEPCIHHICTH
MATaHHS [0/I0 CIIBBIJHOIIEHHS JIEP)KaBHOI Ta MaTPOHATHOI CIY>KOH, MO0 PO M MICII OCTaHHBOI Y



cucreMi myOmiuyHOi cimyxOu, MpIOPUTETH MAISIBHOCTI YpsAoy Ta KpOKM IX peamizamii MaroThb
orocepeIkoBaHe 3HaueHHs. [IpoTe momiseMo MO3UIlII0 HAYKOBIIIB, sIKI CTBEP/IKYIOTh, 110 MaTpOHATHA
cimyx0a € HeOOX1IHUM IHCTPYMEHTOM y p0o30yI0BI CITy>KOOBHX BIJIHOCHH, IPABOBUX Ta OpraHi3alliiHUX
3acan mpodeciiiHol  AISUTBHOCTI 13 3a0€3MEUYEHHSM IMOMITHYHO HEyNepeKeHoi, eQeKTUBHOI,
OpIEHTOBaHOI Ha TpOMaJsfH MyOmiyHOi ciayxOu, ska © (QyHKUIOHyBaJa B iHTepecax JIepKaBH 1
cycrinibeTBa [3, ¢. 9]. TakuM 4MHOM, aKTyaJabHICTh BUOPAHOI TEMH 3YMOBJICHA, MO-TIEpIIe, MOTPEOOI0
YIOCKOHAJICHHST MEXaHi3My IPABOBOTO PETYIIOBaHHS MYOIIYHOI CIYKOHW SK IIJTICHOTO TMOJITHKO-
IIPaBOBOIO SIBHIIA, MO-ApPYyre, HEOOXIJHICTIO PO3MEXYBaHHs JIE€pXKaBHOI Ta MATPOHATHOI CIIy»KOH,
BCTAHOBJICHHS iX 3B’SI3KiB, IO-TPETE, 3alpPOBA/HKEHHSM I1HHOBAIIHHOTO MIKHApPOAHOTO JOCBILY B
nporec (hopMyBaHHS KaIpOBOTO IMOTEHIIATY IyOJIYHOI ajMiHICTparlii, MABUIICHHAM €(QEKTHBHOCTI
npodeciiftHoT MisTbHOCTI MyOIIYHUX CITYKOOBIIIB.

AHai3 ocTaHHiX JocaizkeHb i myOaikamii. HaykoBi po3BiKu 110710 IHCTUTYTY MaTPOHATHOL
CIIy’KOM 31MCHIOBAJIMCH Y KOHTEKCTI 3arajbHUX aCIEKTiB JIeP>KaBHOI CIIykKOH, a TOMy HEMHHYYE MalOTh
BU3HABAaTUCh (parMeHTapHuMH. lle, HampukiIam, mpaii TakuX y4YeHUX-aIMiHICTpaTUBICTIB, sk B.b.
Asep’sinoB, O.®. Annpiiiko, H.O. Apmam, JI.P. Bina-Tiynosa, FO.I1. butsk, LII. T'onocHiuenko, T.O.
Konomoens, B.K. Konnakos, JI.B. Pomantok, B.M. Tumomnryk, A.M. Ilkonuk, Ta iHIIKUX, a TaKOX
NPEJCTaBHUKIB HAYKH MyOIIYHOTO (JIEpKABHOTO) YIIPABITiHHS.

Mera crarti nonsrae B Tomy, 00 Ha OCHOBI KOMIUIEKCHOTO aHali3y TEOPETHYHHUX 3acaj
a/IMIHICTPAaTUBHO-TIPAaBOBOi HAYKH, YAHHOTO Ta PETPOCIIEKTUBHOTO 3aKOHOJABCTBA JIOCIIIUTH TCHE3Y
IIPaBOBOI'O PErYJIIOBaHHS IHCTUTYTY MaTPOHATHOI ClIykOu Ta chopMyiIrOBaTH HAyKOBO OOIDYHTOBaHi
MPOTIO3HULIT 010 HOTO MOJANBIIOTO YIOCKOHAICHHS.

Bukiag ocHoBHOro marepiajy. IloctynoBe cTaHOBIEHHS HOBUX HOIVIAAIB Ha (OpMYyBaHHS Ta
¢GyHKIIOHYBaHHS MyOMiyHOI ciykOu B YKpaiHi BUMararoTh MOAAIBIINX TEOPETHYHUX PO3POOOK Ta
HAYKOBOT'O CYNPOBOJKEHHS 1[bOI'0 IPOIECY, MEPErisl HassBHUX KOHILEMNLiH, IX 3MICTOBE HAOJIMKEHHS
JI0 Cy4acHUX peajiii.

[TpeameroM YMCIIEHHUX TUCKYCIH y KOJIaX TEOPETHKIB 1 MPAKTHKIB 3 MOMEHTY HaOyTTs YKpaiHOo
HE3aJIeKHOCT1 Ta NpUUHATTS 3akoHy Ykpainu «Ilpo nepxkaBHy ciayx0y» 1993 poky [4] € natpoHaTHa
ciyx0ba, i cTaryc, NpaBOBe peryjloBaHHS 1 Micle B myOmiuHid ciayxO0i. He BTpauyaroTh CBOE€T
aKTyaJIbHOCTI 111 MUTaHHS 1 TeTep.

3 orsily Ha BM3HAYEHY METY HAyKOBOT'O JOCIIJDKEHHS, BapTO BKAa3aTH, L0 aBTOPHU MOAUISIIOTH
MO3UIII0 BYe- HMUX-a/JIMIHICTPATHUBICTIB, SKI BBa)XKalOTh, 1[0 HAABHICTh CMNEUU(IUHUX, MPUTAMAHHUX
JMIIEe TaTPOHATHIM ciyk01 O3HaK, iICTOTHO BIJMIHHMX BiJl O3HaK JEp)KaBHOI CIyXOW, Ja€ 3MOry
3poOUTH BUCHOBOK PO HEMOXIIMBICTh 1X OTOTOKHEHHs. BoHOUYAac maTpoHaTHa ciry0a 30pi€eHTOBaHA
Ha 3a0e3MeveHHs AiIbHOCTI cy0’ekTa MyOIiyHO-BIaIHOI KOMIETEHIII1, TepeBaXXHO MyOJIIYHOro Jifya,
110 HajJa€ MiJICTaBU JJII MOXJIMBOCTI pO3MJIANY ii SIK PI3HOBUAY IyOIIdHOI CiykOu, 3 Orjsay Ha ii
03HakH [3, c. 27].

JlocnikeHHsT TeHEe3W NPaBOBOIO PEryjIloBaHHS MAaTPOHATHOI ClIyXkOW B YKpaiHi HEOOX1JHO
3MIHCHIOBATH 3 YypaxyBaHHAM Toro ¢akry, mo 1o 01.05.2016 poxy mnpaBoBa periiaMeHTawis
MaTPOHATHOI CIY)KOM 37e0UTBIIOrO 3IMCHIOBANIACH B MEKax 3arajbHOTO 3aKOHOJABCTBA 3 THUTaHb
JiepKaBHOT cayxOu, nume npuiHATTS 3akoHy Ykpainu «IIpo nepxasHy cinyx0y» 2015 poky [5] Ta
HaOpaHHS HUM YUHHOCTI 3MIHHJIO ITf0 cutyariito. Huai 3rigHo 3 m. 18 4. 3 cT. 3 mig mporo 3akoHy He
MOLIMPIOETHCS HA TMPAlliBHUKIB HAaTPOHATHHUX CIyk0. IIpoTe OCTaTOYHO YHHUKHYTH pETyJIOBaHHS
nmaTpoHaTHOI ciyk0u 3akoHoM Ykpaiau «IIpo nepxkaBry ciayx0y» 2015 poky He BHanocs, 3aIMIINAIACH
HU3Ka TOJIOXKEHb, 110 0e3MocepeIHbO CTOCYIOThCS MATPOHATHOI CIYKOM, a TaKoX 30eperyiuch JesKi
MIOJIOXKEHHS, SIKi BU3HAYAIOTh B3a€MO3B’SI3KM Ta B3a€EMO3AJICKHICTh JIEP)KABHOI CITY)KOM Ta TAaTPOHATHOI
CITyXO0Hu.

3rimHo 3 monoxkeHHsMH 3akoHy Ykpainu «[Ipo aepxkaBry cimyxOy» 1993 poky [4], maTpoHatHa
ciyx0a (maTpoHaTHi CiIy>KOO0BII1) MPUPIBHIOBATIACH JI0 JIEPKABHOT CITY>KOU (Aep:kaBHUX CITYKOOBIIIB), 32
BUHSTKOM TICBHHX OCOOJIMBOCTEH, BU3HAYCHUX 3aKOHOM, HAIPHKIIAM, 1€ CTOCYBAJOCS MPUITUHEHHS
JIepKaBHOT CIIy>KOM TMaTpPOHATHUMH CIYXOOBISIMH Yy pa3i 3MIHM KEpiBHUKIB a00 CKIaay JepKaBHUX
opraniB BinoBigHO 110 4. 3 cT. 30 3akon Ykpainu «[Ipo aepkaBHy ciryx0y» 1993 poky. Takox y 4. 2
cT. 2 3akoH Ykpainu «lIpo nepxkaBHy ciayxOy» 1993 poky Oyno BkazaHo, IO HOCAJOBUMH 0COOaMH



BIJITIOBIJTHO /10 IOTO 3aKOHY BBa)KAIOTHCS KEPIBHUKHU Ta 3aCTYITHUKU KEPIBHUKIB Iep>KaBHUX OpPTaHiB Ta
ix amapary, 1HII JepXaBHI CIYXOOBI[, Ha SKUX 3aKOHaMH a00 IHIMMMH HOPMATHBHUMHU aKTaMH
NOKJIQJCHO 3JAIHCHEHHA OpraHi3aliifHO-pO3MOPSAYMX Ta KOHCYJIBTaTUBHO-IOPATYUX  (PYHKIIIH.
3I1HCHEHHS «KOHCYIbTaTUBHO-I0PATYUX (PYHKIII», 30KpeMa, 1 IOKJIa1ain0cs Ha HaTPOHATHY CIIykKOYy.

BigmoBigHo mo 4. 5 cr. 15 3akony Ykpainu «[Ipo nepxkaBry ciyxOy» 1993 poky IlpesuneHt
VYkpaian, ['omoBa BepxoBHoi Pamum Ykpainu, wienn Ypsagy YkpaiHd, TJIaBH MICHEBHX JEp>KaBHHUX
aJIMIHICTpaIiii Majy MpaBO CaMOCTIMHO aoOupatu Ta mpuiiMaTH OCi® Ha Mocaau CBOIX IOMIYHHUKIB,
KEpIBHUKIB TMPECCayk0, PaJHUKIB 1 CEKpeTapiB 3riJHO 31 IITaTHUM PO3IHUCOM 1 KaTeropi€ro, IIo
BiJIMOBiIae mocaai (marpoHatHa ciayx0a) [4]. 3a3HaUEHOI HOPMOIO BH3HAYABCS HE TIIBKU IEPeITiK
cy0’€KTiB, KI MaJld TPaBO YTBOPIOBATH IATPOHATHY CIYXOy, a ¥ HaBEICHO IMepenik Tocaj, sKi
HaJIeKAJIM 10 TATPOHATHOI CITY>KOH.

Knacudikamis mocan nepaBHUX CIIYKOOBIIB, 1m0 HaBeieHa B cT. 25 3akony Ykpaiau «[Ipo
nepkaBHy ciayxk0y» 1993 poky, 3acTocoByBasach i IOAO Tocaj marpoHaTHOi ciayxou. Jlo apyroi
KaTteropii 3 Takux mocan Oyno BigHECEHO: pagHUKIB Ta momivyHMKIB IIpesumenta Ykpainu, ['omoBu
BepxoBHoi Pagum VYkpainum, I[Ipem’ep-minictpa YkpaiHu; A0 TpeThOi - EKCHEpTiB, KOHCYJIHTAHTIB
Anminictpanii IIpesunenta Ykpainu, Amapaty BepxoBnoi Pagu Vkpainu 1 Cekperapiary KaGinery
MinictpiB Ykpaiau tomro. OKpiM TOTO, 3riHO 3 4. 3 cT. 25 BiTHECEHHS JI0 BiANOBIIHOI KaTeropii HOBUX
nocaa JepXKaBHUX cayxO0oBUiB mnpoBoguwiock KM VYkpaiHM 3a MOroJUKEHHSM 3  BIJIOBITHUM
nepkaBHAM opraHoM. [Tpukinamom peanizaiii miei Hopmu Oyna [TocranoBa KM Ykpainu Big 14.08.2013
Ne 703 «IIpo BigHeceHHs NIEAKUX I0CaJ] MpaliBHUKIB OpraHiB JepXaBHOI BJIQAM, HIIUX AEpP>KaBHUX
OpraHiB, YCTaHOB JI0 BiJIOBITHUX KaTeropiil mocaj IepKaBHUX CIy>KOOBIIIB Ta BU3HAHHS TaKUMH, 110
BTpPAaTUIIM YMHHICTb, JeskuxX akTiB Kabinery MinictpiB Ykpainu» [6], sika cTocyBanacs y TOMY YHCIi
1ocaj IaTPOHATHOI CIIYKOU.

3 HaBeJNEHOro ciiA BiA3HAuuTH, MO 3akoH Ykpainu «[Ipo nepxkaBHy ciyxOy» 1993 poky
31e0UTBIIOTO PETYJIOBaB NaTpoHATHY Ciyx0y mneBHuUX cy0’ektiB (IIpesmmenta Ykpainu, [omoBu
BepxoBuoi Pagu Ykpainu, uneHiB Ypsay, rojiB MICIIEBHX JI€pP>KaBHUX aIMIHICTpalliil), Ieperik sSKuX
OyB BUYEpIIHUM, [IPOTE B 3aKOHI OYyJIM HOPMH, 5Kl JOMYCKAIHU ICHYBaHHS NAaTPOHATHOI CIYy>KOU B Oy/b-
SKOMY Jiep>KaBHOMY opradi. Tak, 3rifiHo 3 4. 2 cT. 23 3akony Ykpainu «IIpo nepxasny ciyx0y» 1993
POKy [4] y BUHSATKOBHUX BUIAAKaX MICIs JOCATHEHHS T'PAHUYHOIO BIKYy NepeOyBaHHS Ha JeprKaBHIN
ciyx01 Aep>kaBHI ciyxO00BIi MOrIK OyTH 3ajUIleH] Ha JAep>KaBHIN CIyXO01 JHIIe HAa MOCaAax PaJHHUKIB
a00 KOHCYJIbTAHTIB 3a PILICHHSIM KEpiBHUKA BIAMOBIIHOTO JI€P>KaBHOTO OpPraHy.

[Topsimok nepeOyBaHHS Ha JepakKaBHIM cayxO01 MpaliBHUKIB MaTPOHATHOI CIIYOU BiJIOBITHO 70 Y.
5 cr. 15 3akony Vkpainu «lIpo nepxkaBHy ciayxOy» 1993 poky ycCTaHOBIIOBAaBCS BiIIOBITHUMU
opranami, 30kpemMa [lopsigkom nepeOyBaHHs Ha JepKaBHINA cIy»O01 NMpalliBHUKIB MaTPOHATHOI CITy>KOU
wieHiB KM VYkpaiHu Ta roiiB MICHEBHUX JE€p>KaBHUX aJMIHICTpallii, 3aTBEPAKEHUM BIANOBITHOIO
nocranHoBoro Ypsany [7]. CrocyBaBcs neit [lopsnok maTpoHaTHHX CITy>KOOBLIB BUKIIOYHO wieHiB KM
VYkpaiHu Ta roiiB MICHEBUX JIepKaBHUX aaMiHicTpaiiil. 3rigHo 3 m. 2 Ilopsaky, uwienu KM VYkpaiunuy,
roJOBU MICIEBHX JepKABHUX aJMIHICTpallii MOIJM YTBOPIOBATH NAaTPOHATHY CIYKO0y B Mexax
rpaHu4yHOi yucenbHOCTI mpauiBHUKIB Cekperapiary KM VkpaiHu, IeHTpaibHOro amapary MiHic-
TEpCTBa, MICIEBOI AepP KaBHOT aMiHICTpallii Ta IX IITaTHUX PO3MHUCIB.

[Tomixk iHmoro IlopsiakoM BH3HAYaIMCh OKpeMi OCOOJIMBOCTI MPAaBOBOTO CTAaTYCy MaTpPOHATHUX
CIIy’KOOBIIIB, 30KpeMa, OyJI0 BU3HAYEHO KUM 1 B IKOMY TOPSIJIKY BOHU JOOMPAIOTHCS Ha MEBHI MOCaH,
AK1 BUMOTH BHCYBAIOThCS O HUX (TPOMAISHCTBO YKpaiHHM, HEOOXiTHUH JOCBiA poOOTH B OpraHax
yIpaBIliHHSA, BIANOBITHIM Tamy3i uu cdepi AiSNIBHOCTI, 3 ypaxyBaHHSM HampsMy poOOTH MOcasloBOi
0co0u, TIpH sIKi yTBOpEHa ciyk0a), HaBeJIEHO Mepesik OCHOBHUX 3aB/IaHb TOIIIO.

YV JIOBIIHMKY THUIOBHUX HpOQeciiHUX XapaKTepUCTHUK IMO0Caj JAEp:KaBHUX CIYXKOOBIB, IO
3aTBEepAKEHUI Haka30oM ['0JI0BHOTO ynpaBiliHHA Jiep:kaBHOT ciryx0u Ykpainu Big 01.09.1999 Ne 65 [8],
B JIOJATKy 2 MICTHJIOCh TaKe BHU3HAUEHHS NAaTPOHATHOI CIYXOM - 1€ CYKYIHICTh MpaliBHUKIB
JIEP’)KaBHOTO OpraHy, fKi CaMOCTIHHO TpHiMaioThcsi Ha mocanu wieHamu KM VYkpainuw, romoBamu
MICIIEBUX JEp)KaBHUX aIMIHICTpaliil 3riJHO 13 IITATHUM pO3IUCOM 1 KaTeropieo, MO BiJMOBiIae
nocaxi. [TarponaTHa ciy)x6a Moria CkiagaTHCS 3 MOMIYHUKA, PaJHHUKA, KEPIBHUKA MpeccaykOou adbo
IHIIMX TOcaj, nepeadayeHux IITaTHUM pO3MHCOM. BBakaemo, 110 HaBeleHE BH3HAUEHHS € HAJTO



BY3bKUM, @ TOMY OOMEXY€ MaTPOHATHY CIYXOy SK 11010 Cy0 €KTiB, SKUMU BOHA YTBOPIOETHCA, TaK 1 11
O3HaK, AaKIEHTYeTbCSl yBara JIMIIE Ha OCOOIMBOCTAX mpu3HaueHHs. [Ipu mpomy mnos3a yBaroro
3aJMINAETHCS 3MICT, TIOBHOBAXECHHS 1 TIOPSIOK JTisSUTBHOCTI MPAIiBHUKIB MATPOHATHOI CIYXOU, MUTaHHS
3BUIBHEHHS TOLLO.

Crnig MaTh Ha yBasi, MO PO3MVISIHYTE BU3HAYCHHS 1 MEPENiK MMOCaj] MaTPOHATHOI CIIy:KOU Oyio
chopmoBaHe, BUXOIUH 3 MOJI0KEeHb 3akoHy Ykpainu «IIpo nepxaBHy ciayx0y» 1993 poky [4].

JIOBiTHHUK THIOBUX MpodeciiiHo-KBamipikaliifHIX XapaKTePUCTUK MOCa]] IeP’KaBHUX CIYKOOBIIIB,
3aTBep/UKEHUH Haka3oM HaiioHaibHOro areHTCTBa YKpaiHM 3 MNUTaHb JEpXKaBHOI CIIy:KOM BiX
13.09.2011 Ne 11 [9], Bxke He MICTHUB BHM3HAYCHHS IMOHATTSA «IIaTpOHATHA Clyxk0a», mpore, K 1 B
MOTIEPEIHIM penaKIlii, BU3Ha4yaB nepesik KBalidikamiifHo-nmpodeciiHuX XapaKTEPUCTHK ICSIKUX MOCa
NaTPOHATHOI CIIYy)KOM (KEpIBHHK CIyXOW MiHICTpa, KEpIBHUK IPECCIyXOM, NMOMIYHHMK KEepiBHUKA,
HOMIYHHUK-KOHCYJIBTaHT HAPOJHOI'O IeNyTaTa, PaJHUK, KOHCYJIbTAHT).

3rakd Tpo MAaTPOHATHY CIYyXKOy Malu Micle 1 B aKTaX, SKHMH pPETyJIOBAIUCh MHUTAHHS
MIPOBEICHHS aTecTallli JepkaBHUX Ciy)O00BIiB. B a03. 3 m. 2 [lonokeHHs mpo MPOBEACHHS aTecTallii
JICPIKaBHUX CITY>KOOBIIIB, 3aTBep/keHoro mocraHoBoro KM Vkpainu Bim 28.12.2000 Ne 1922 [10],
BKa3aHO, 10 HE MIAJATAI0Th aTecTallil Aep>KaBH1 CIy>KOOBII MATPOHATHOT CITYXKOHU.

[TarponaTHa ciyx0a MiHiCTpa permamenTyeThes cT. 12 3akony Ykpainu «lIpo neHTpanbHi opranu
BrUKOHaBYoi Braau» [11]. BignoBiguo a0 4. 1 cT. 12 MiHicTp Mae mpaBo Ha GOpMYyBaHHS MATPOHATHOT
CIykOM MiHICTpa y MeKax TPaHUYHOI UHCEIBHOCTI JCpKABHUX CIYXKOOBIIB Ta TMPAIiBHUKIB
MIHICTEPCTBA 1 BUTpAT, Mepea0ayeHNX Ha YTPUMaHHS MiHicTepcTBa. YHCENbHICTh NATPOHATHOI CIYXKOU
MiHICTpa CTaHOBHUTH HE OuIblIe necsATH OcCi0 (MOJOKEHHS IOJ0 TPAHWYHOI YHCEIHHOCTI BHECEHO
3akonoMm Ykpainu «lIpo nepxkaBny ciyx0y» 2015 poky [5]).

[TarponaTtHa ciyx0a MiHICTpa 3[IHCHIOE KOHCYJIBTYBaHHS MIiHICTpa, MiArOTOBKY HEOOXiMHUX JUIs
BUKOHAHHS 3aBJaHb MiHICTEPCTBa MaTepialiB, 3a0e3neuye 3B’S30K 13 MOCAJOBHUMH OCOOAMH IHIIUX
OpraHiB JIep>KaBHOI BIIaJH, OpraHi3aIlilo 3ycTpideil Ta 3B’SI3KIB 13 IPOMAICHKICTIO, 3aCO0aMU MacoBOI
iH(dopMmallii, a TAaKOK BUKOHYE 1HIII TOPYYEHHS MIHICTpa.

3rigHo 3 4. 7 cT. 12 Ha mpaiiBHUKIB MaTPOHATHOI CIY>KOM MOIMIMPIOETHCS i 3aKOHOAABCTBA PO
IpAaLio 3 0COOIMBOCTSIMH, BCTAHOBICHUMH 3aKOHOM.

3 npuitHaATTSIM 3akoHy Ykpainu «lIpo nepxkaBny cinyx0y» 2015 poky [5] Ta BHec€HHSM 3MiH 10
HbOrO (B ocHOBHOMY 2019-2020 pp.) CyTTEBO 3MIHMIIOCH IPABOBE PETYJIIOBAHHS MAaTPOHATHOI CITYKOH.
Sk yxe 3a3Hadyaoch, 3 MOMEHTY HaOyTTd IIUM 3aKOHOM YHMHHOCTI HWOTo [ HE MOIIMUPIOETHCS Ha
NpaliBHUKIB NaTPOHATHUX cIyk0 (1. 18 u. 3 ct. 3).

Onnak 3akoH Ykpaianu «IIpo nepxaBuy ciayx0y» 2015 poky [5] mictuth po3ain X «OcobiuBoCTI
NPOXO/KEHHS JIEpKABHOT CITy>KOU B OKpeMHUX JiepkaBHHUX opraHax. IlarponaTthHa ciyx0a», IKuil Bi1acHe
1 3aKJIaJia€ MiJIBAJIMHU MPABOBOTO PEryJIIOBAaHHS 1HCTUTYTY MAaTPOHATHOI Cciy:k0u. 3rigHo 3 4. 1 cT. 92
3aKoHy, /10 1MocaJl NaTPOHATHOI CIIYy»KOM HayleXaTh MOCAAU PaJHUKIB, IOMIYHUKIB, YTOBHOBRXEHUX Ta
npeccekperaps Ilpesunenra Ykpainu, npaiiBHUKIB cekperapiariB ['onoBu BepxoBHoi Panu Ykpainu,
fioro Ilepmioro 3actymHMKa Ta 3acTyNHHKA, NPAIiBHUKIB CEKpeTapiaTiB JemyTaTChbKUX (pakiii
(memytarcekux rpyn) y Bepxosniii Paai Ykpainu, mpaiiBHHKIB maTpoHar- HHUX ciyk0 Ilpem’ep-
MmiHicTpa VYkpainu Ta iHmmx uieHiB KabGinery MinicTpiB VYkpaiHH, NOMIYHHMKIB-KOHCYJIbTAHTIB
HapOJHMUX JEMyTaTiB YKpaiHW, NOMIYHUKIB Ta HAYKOBUX KOHCYNbTAaHTIB cyaniB KoHcTutymiitHOro
Cyny VYkpaiHd, NMOMIYHHKIB CYAJIiB, a TaKOX IIOCAJM MATPOHATHUX CIYXO B IHIIMX Jep>KaBHUX
opraHax.

HaBenenuit mepenik mocajy MNaTPOHATHUX CHyXO Ta TOCAAOBUX o0Ci0, HpU SKUX BOHHU
YTBOPIOIOTHCSI, Ma€ JIeIKi OCOOJMBOCTI MOPIBHSHO 3 aHAJOTIYHUMH Y IHIIMX akTax. Tak, mo-mepiie,
nepemik ocid, Mpu SKUX MOXE YTBOPIOBAaTHUCh MAaTpoOHaTHa ciayx0a € HEeBHUYEpIHUM, IOCaau
NaTPOHATHUX CIIY’KO MOXYTh OYTH 1 B IHHIMX JAEp)KaBHUX IHCTUTYLIAX. OKpeMO BapTO aKIEHTYBaTH
yBary Ha 1boMy MoJiokeHHi. Te, 1m0 narpoHatHa ciy:x6a Moxke OyTu B OyAb-sIKOMY OpraHi, 30BCIM He
03Havae, M0, KEPYIUYUCh IIUM TOJIOKEHHSM, OyIIb-IKUX IEpPKaBHUI OpraH MOKE YTBOPUTH MAaTPOHATHY
ciyk0y, 11e 3arajibHa HOpMa, sIKa BU3HaYa€ CTYIIHb NOUIMPEHHS i Ji1 - Ha BCl JAep)KaBHI OPraHu, B SIKUX
YTBOpEHA TMaTpoHaTHa ciyk0a. ToOTO mpaBo yTBOPIOBATH MAaTPOHATHY CIY)KOy Mae€ 3aKpiIUIFOBATHUCH
creniajJbHUM 3aKOHOAABCTBOM. [lo-npyre, mepemik mocaja maTpoHaTHUX CIY>KOOBLIB, 3 OJHOTO OOKY,



BU3HAYAETHCS BIIMOBIAHO 10 OCOOM, MPH SIKiii BOHM BBOASTHCS (BUKJIQJCHHS BKa3y€e Ha BHYCPIHICTH
MEePENTIKy TaKuX IMocaj, TOOTO, HANPHUKIIAJ, Cepell Toca MaTpoHaTHOI ciuyxou IIpe3sunenta Ykpainu
MOXYTh OyTH JIMILIE PaTHUK, NOMIYHHMK, YIOBHOBR)XEHUH Ta MpPECCEKpeTap; Yy HapOJHUX MACMyTaTiB
VYKpaiHu Juie MOMIYHUKU-KOHCYJIbTAHTH TOIIO), @ 3 1HILIOTrO - 3aJIMIIAE€THCS MOXKIIMBICTD 3apaxXyBaHHs
i IHIIMX TI0CaJ 70 TI0Ca1 MATPOHATHOI CITY>KOH.

3 METOI0 MOJI0JIaHHS 3a3HAYeHOI HEBU3HAYCHOCTI, BiAMOBIAHO 10 M. 6 4. 1 cT. 15 3akony Ykpainu
«[Ipo nepxasny ciyx0y» 2015 poky [5], Komicist 3 nuTaHb BUIIOTO KOPIYCY JIEp>KaBHOI CIyk0u Mana
MpaBO 3aTBEPPKYBATH IEpEIiK Iocaj marpoHaTHOi ciyxOu. Ane Kowmiciero 3a3HaueHUd Tepeltik
JKOJTHOTO pa3y He OyBa 3aTBep/pKeHUU. biibmn Toro, 3a3HaueHe moBHOBaxeHHs Kowmicii He 3HAHTILIO
3akpimieHHs B [lonoxenni nmpo Komiciro, 3arBepmkeHoro nmocranoBoto KM Ykpainu Bix 25.03.2016 Neo
243 [12]. Hagam y 3B’s3Ky 31 3miHamu 10 3akoHy Ykpainu «I[Ipo mepxkaBHy ciayxkOy» 2015 poky
Kowmicis O6yna mo36asnena npasa popMyBaTH TaKHi MEpPEiK.

Hlnsxom mpuiinsatTst [loctanoBu KM Vkpainu Bixg 18.01.2017 Ne 15 «IlutaHHs oruiaTé mparii
MpaIliBHUKIB JIep>KaBHUX OpraHiBy [13] Oyio 3ailicHeHO cipo0y BUPIIIUTH BKa3aHy MpoOaeMu, Xo4a il y
MeKaxX BHUPIIIEHHS 3aralbHOTO MUTAHHS - OTUIATH MPalli AepP>KaBHUX CITY>KOOBIIIB.

[TocranoBa KM Vkpainu Bim 24.12.2019 Ne 1112 «IIpo ymoBM omjaTH mpaii MNpariBHUKIB
JIep’KaBHUX OPTaHiB, HA SKUX HE MOIIMPIOETHCS Aist 3akoHy YKpainu «lIpo nepxkaBHy ciayxOy» [14],
BXKe Oe3locepeHb0 peryyioe MUTaHHA OIUIaTH IHpali MpaliBHUKIB IaTPOHATHUX CIyXO, HElo
3aTBEPUKYIOTHCS Y MOBH OIUIATH Tpalli MPaIiBHUKIB MaTPOHATHUX CIYXO y IepkaBHUX opraHax. [lepmn
3a BCE BapTO 3BEpHYTH yBary Ha Te, 10 YMOBHM BH3HAUalOTh MEXaHI3M OIUIaTH Mpali MpaliBHUKIB
NaTPOHATHHX CITYKO THX JAep>KaBHUX OpPraHiB, Ae nepeadayeHo QyHKIIOHYBaHHS MATPOHATHOI CITY>KOH.

BiamoBigHo 70 1. 5 YMOB KOHKPETHH IMEpeNiK MiApO3JLTIB 1 Moca MpamiBHUKIB MAaTPOHATHOI
CIIy’)KOM BHM3HAUYAETHCA 0CO00I0, MPH SIKili YTBOPEHO CIIy:k0y, ab0 TOJIOBOIO AEMyTaTChKOi (pakiii
(memytarcekoi rpynu) y Bepxosniil Paai Vkpainum B Mexax TI'paHUYHOI YUCENBHOCTI MpalliBHHUKIB
BiJIMTOBITHOTO JICPYKABHOTO OpTraHy.

VY Jlomatkax 10 YMOB BCTaHOBJEHO PO3MIpPHM IOCAJOBMX OKJIAJIB IPALIBHUKIB MaTPOHATHUX
ciyx0 3anexxHo Bif nmocanoBoi ocodu (I'onoBu Bepxosnoi Panu Ykpainu, foro [lepmioro 3actynHuka
Ta 3aCTyNHUKA, KepiBHUKA amapary, JeNyTaTcbKUX (pakiiil (memyraTchbkux rpyn) y Bepxoswiil Pani
Vkpainu, Ilpesunenta VYkpainu, Ilpem’ep-minictpa VYxkpainu, [lepmioro Biuenpem’ep-miHicTpa
VYkpainu, Biuenpem’ep-miHicTpiB Ykpainu), oprany (Od¢ic IIpesunenta VYxkpaiHu), CTpyKTypHOTO
nigposauty oprany (amapat PHBO Ykpainn), a Takox IpeaIMeTHO BCiX IHIIMX OPraHiB 3 ypaXyBaHHIM
X IOpHCIUKIIIi.

OcTaHHI# 10aTOK CTOCYETHCSI TAKUX IMPAIIBHUKIB MATPOHATHUX CIYXKO: KEpIBHUKA MATPOHATHOI
ciIy’)kOM (cekperapiaTy, amapaTy); 3acTylHMKa KepiBHHKA IaTpOHATHOI ciyxOu (cekperapiaTy,
amapary); KepiBHHMKa CTPYKTYPHOrO MiApO3JUly B MaTpPOHATHIM ciyxO0l; pagHUKa; 3acTyIHHUKA
KepiBHHMKA CTPYKTYPHOTI'O MiJIpO3/ITy B MATPO- HATHIN CiIyk01; MpeccekpeTaps; MOMIYHUKa; pedepeHTa.

3BiACH LIJIKOM JOLLUIBHO BIJI3HAYUTH, L0 NMAaTPOHATHA CIyK0a CTPYKTYpPHO CKJIAJAEThCS 3 HU3KU
PI3HUX TOCal, K1 BUPI3HAIOTHCS HE TUTHKU CBOIMHU Ha3BaMU (A€sKi 3 SKUX 3al03UYEH] 3 1HIIMX MOB), a
i TIepeItikoM TOKJIaJIeHUX Ha HUX 00OB’s3KiB. TOMY MpOMOHYEMO /ISl 3apaxyBaHHS MEBHHUX ITOCAI 10
NaTPOHATHOI CIyOU KepyBaTHUCh HE HA3BOIO TAKOI MOCAJH, a BUKIIOYHO IEPENIiKOM IMOKIAJeHUX Ha
HUX 000B’s13K1B. TiIbKH y TaKOMY pa3i MOXKJIMBA MPaBUIIbHA iX Ki1acudikaris.

3 MeTol MpaBWJIBHOI'O BHPIMIEHHS CHUTYyalil LIOJ0 3apaxyBaHHS NEBHUX I10CaJ 10 Iocaj
NaTPOHATHOI CIYXOM LIUJIKOM JOPEYHUM BHJIAETHCS PO3POOJIEHHS Ta 3aTBEPKEHHS BIAMOBIIHUX
KpUTEpiiB, HampukiIaja, 3a aHajoriero 3 KpurepisMu Bu3HAUeHHS Mepeiky Iocaj NpaliBHUKIB
Jep’KaBHUX OpraHiB, sfIKi BUKOHYIOTh (YHKIIi 3 0OCIyroByBaHHS, 3aTBEp/UKEHHMX mocTtaHoBoio KM
VYkpainu Big 06.04.2016 Ne 271 [15].

Cr. 92 3akony Ykpainu «lIpo nepkaBHy ciy:xOy» 2015 poky HE KOHKPETHU3YE XTO 1 B SIKOMY
NOPSAKY MpHU3HAYa€ Ha IOCATU NPAIiBHUKIB MAaTPOHATHUX CIYXO, OOIPYHTOBYETHCS L€ THM, LIO
CHemiaJbHAMI 3aKOHAMH BH3HAYA€THCS TI0CAI0Ba 0CO0a, YIIOBHOBAXKEHA iX TMPU3HAYATH, 3aJIEKHO,
3BICHO, BiJI KOHKPETHOTO OpraHy Ta 3 ypaxyBaHHSIM IOJIOKEHb 11boro 3akony. [Ipuxiagom € 3akoH
Vkpaiaun «[Ipo meHtpanbHi opraHuW BUKOHaBYOi Biaaaw» [11], 3rigHO 3 4. 3 cT. 12 mpamiBHUKH
NaTPOHATHOI CIYXOW MIHICTpa NMPU3HAYAIOTHCS HAa MOCAAY Ta 3BUIBHAIOTHCS 3 IMOCATN Jep>KaBHUM



CeKpeTapeM MiHiCTepCTBa 3a MOAAHHSAM MIHICTPa, @ TAKOX y 3B’S3KY 31 3BUIBHEHHSIM MiHICTpa.

Y.4 cr. 92 3akony Ykpainum «lIpo nepxkaBHy ciyxOy» 2015 poxy mepeabadae MOIIUPEHHS
3aKOHOJIABCTBA MPO MPAII0 HA MPAIIBHUKIB MATPOHATHUX CITYXKO, aje Bke KOHKPETHO OOMEKYIOThCS il
MEBHMX CTaTeH, IO paHilie nependadanochk 0ocobIMBOCTAMH iX crarycy. Lle crarTi 391 41-43% 49! 1a 4.
3 cr. 184 Kopnekcy 3akoHiB mpo mpaifio Ykpaiau [16], ki BU3HAYAIOTh OCOOIMBOCTI [Iii Ta MPUITHHCHHS
TPYIOBUX JOTOBOPIB, BUBLJILHEHHS MPaIliBHUKIB TOIIO.

HacnigxoMm moeaHaHHSI MPaBOBOTO PETYJIOBAHHS JEPkKABHOI CIyXKOW Ta MaTpOHATHOI CIYXOU €
3apaxyBaHHs yacy poOOTH Ha 1ocajlaX MaTpoOHATHOI CIIy>KOM 10 CTaXy JIep’KaBHOI cIy»Ou, BIIOBITHO
mo. 11 4.2 cr. 46 Ta 4. 5 cr. 92 3akony Ykpainu «IIpo nepxkaBny ciyx0y» 2015 poky. [TapanensHo 3
LIUM BBOJATHCS NEBHI 0OMEXEHHS i1 boro npasuia. Tak, A MOKJIMBOCTI HOro 3aCTOCYBaHHS 0coda
MOBHMHHA J0 MPU3HAYCHHS Ha MOCaJy MaTPOHATHOI ciy0Ou nepedyBaTu Ha AepkKaBHIN CiIyxO0i Ta micis
3BUIBHEHHS 3 IOC3JAM IaTPOHATHOI CIIy>KOM IMOBEPHYTHUCS Ha JepKaBHY ciyx0y. YacoBHX paMok
nepeOyBaHHs Ha MOCa/ii MATPOHATHOI CIIY>KOM Ta IIOBEPHEHHS Ha JAEpKaBHY CIyX Oy HE BCTAHOBIICHO, 5K
1 HEOOX1THOCTI IMMOBEPHYTHCH Ha JEP>KaBHY CIYKOy MICis 3BUIBHEHHS 3 TAaTPOHATHOI CIY)KOU y TICBHU,
BU3HAYECHUH CTPOK.

3a 4. 6 cr. 92 3akony VYkpainu «lIpo aepxaBHy ciayxOy» 2015 poky BcTynm ab0 NMOBEpHEHHs
NpaliBHUKA MMaTPOHATHOI CIIY)KOM Ha JEpXKaBHY CIYXOy peaizyeTbecsl y MOPSIKY, BU3HAUEHOMY JUIS
0ci0, sIKi BIIepIlle BCTYMAIOTh Ha JEP>KaBHY CIyKO0Y, TOOTO 3 000B’I3KOBUM MPOBEICHHSAM KOHKYPCY.

KonuenryanpHa HeBH3HAYCHICTh y MUTAHHI CITIBBIIHOIIEHHS JepKaBHOI CIyOW Ta maTpOHATHOI
CIIy>kOU € HACJiJKOM MPHUPIBHIOBAHHS MPAalliBHUKIB MAaTPOHATHOI CIYXOH 10 JAepKaBHUX CIYKOOBIIIB,
3a NMEBHUMH BHHATKAMH, 3yMOBIIEHUMH OCOOJIMBOCTSMH iX IPAaBOBOTO CTATYCy, SIKIi BHPI3HSUIM iX.
BcranoBieHi 3a 1eil yac 3B’A3KM B NPaBOBOMY pEryJIIOBaHHI NMaTpPOHATHOI CIykOu Ta Jep:KaBHOI
CIIy’)KOHM BUSIBWINCH HACTUIBKU CUJIBHUMHU, IO HE AAlOTh 3MOTH YHUKHYTHU X HaBiTh CHOTOJIHI, 32 YMOB,
mo nis 3akoHy Ykpainu «IIpo nmepkaBHy ciyxOy» 2015 poky He MOIIMPIOETHCS Ha MpaliBHUKIB
NaTPOHATHUX CIIYXKO.

VY cBiTHi MeTH POOOTH JOUIIBHO PO3MIISIHYTH HMPOrpaMHI JTOKYMEHTH 3 MUTaHb pedopMyBaHHS
nyOmiyHOT ciayKOM 1MiJ 3pi30M BHU3HAUYEHOCTI MPAaBOBOI MPUPOJAM MATPOHATHOI CiIyxOu Ta
HarpalfoBaHHs HAyKOBIIiB.

Konnemiero agminictpaTuBHOI pedopmu B YKpaiHi, 3aTBEpIKeHOI0 yka3zoM [Ipesunenra Ykpainu
Big 22.07.1998 Ne 810/98 [17], mepenbauanoch, mo Cekperapiar KM VYkpainu ckiagaTuMeThCs,
30KpeMa, 3 TMarpo- HaTHUX chayk0 Ilpem’ep-miHicTpa Ta BillenpeM’ €p-MIHICTPIB, a TaKOX
3aKpIIUTIOBAJIOCh TPAaBO MIHICTPIB (QOpMyBaTH BIIACHY NaTpoHaTHY ciyxkOy. IlatponatHa ciyxo6a
MIHICTpa BU3HAYaJach SIK HOro 0COOMCTHI amapar Ta Mae OyTH CIIpsIMOBaHa Ha MiJIFOTOBKY HEOOX1IHUX
MmartepiajiB Ui MIHICTpa, OpraHi3amil0 HOro KOHTAKTiB 3 TPOMAJACHKICTIO Ta 3aco0aMH MacoBOi
1H(popMmallii, TaKo’)XK BOHA MOBUHHA BUKOHYBAaTH POJIb CHOJIYYHOI JJAHKU MK MIHICTPOM Ta KOJIEKTHBOM
CJIy>KOOBIIIB - arapaToM MiHICTEPCTBA, @ TAKOK MIXK MIEBHUM MIHICTPOM Ta iHIIUMHU MiHICTPaMHU.

Crparerieto pedopMyBaHHS CUCTEMHU JACpP)KABHOI CIy>KOM B VYKpaiHi, 3aTBEp/KEHOI0 YKa30M
[Tpesunenta Ykpainu Big 14.04.2000 Ne 599/2000 [18], mepenbavanoch yaOCKOHaJIEHHs Kiacudikaiii
nocaj Jep>KaBHUX CIYKOOBIIB 32 3MICTOM 1 XapakTepoM [isJIbHOCTI, CIOCOO0aMU NpPU3HAYEHHS Ta
HAJaHHS TIOBHOB)XCHb HA Taki TUMHM mocaid: 1) momituyHi; 2) agmiHicTpaTuBHi; 3) marponatHi. o
naTpoHaTHHX mocaj 3a CTpaTeri€lo 3apaxOBYBAJIMCh MOCATW PAAHUKIB, KOHCYJIbTAHTIB, TIOMIYHHKIB,
IpeccekpeTapiB Ta IHII IMOcajau, Mo mnepeAadadeHi IITaTHUM pPO3IMUCOM IS OpraHizaliifHoro Tta
iH(dopMaLiifHO-aHATITUYHOTO 3abe3nedeHHst nisibHOCTI wieHiB KM VYkpainu, KepiBHHMKIB OpratiB
JepkaBHOT BiIaaAu. Pa3oM i3 TUM miaTBEppKYBasoCh, 10 MOCAAM MATPOHATHOI CIyXOW HajexaTb 10
BIJIMOBIAHUX KaTEropii mocas AepKaBHUX CIYXKOOBIIIB.

KoHuenmissMu poO3BUTKY 3aKOHOJABCTBA Mpo JepkaBHy ciyx0y 2005 Ta 2006 pokis,
3aTBepkeHuMHU ykazamu [Ipesupenta Ykpainu Big 05.01.2005 Ne 1/2005 [19] Ta Bix 20.02.2006 Ne
140/2006 [20] BiamoBiaHO, Maiike OJHAKOBO Iepeadavanach HEOOXIHICTh BAOCKOHAJIEHHS MPaBOBOIO
CTaTyCy IMpaliBHUKIB MaTPOHATHUX CIYKO (X MOBHOBa)KE€HHS, MOPSAOK MPU3HAYECHHS Ta 3BUIbHEHHS).
Kpim Toro, 3a3Hayanoch, 10 CiiA neperdadyuTH, 0 MPaBO MaTH MAaTPOHATHY CIYKOY MOXYTb MaTu
JIAIIIE Ti 0COOH, sIKi 001iMAaIOTh MOJITHYHI MOCAIY.

Pa3zom i3 TUM PO BiACYTHICTH €IMHOTO MIXOMY IO PO3B’S3aHHS NMUTAHHS MAaTPOHATHOI CIIyXOu



cBimuuTh TOM (hakt, mo Hi B Konnenmii amanTamii iHCTUTYTY aepXaBHOi ciayxOu B YKpaiHi 10
crangaptiB €Bpomneiickkoro Coro3y [21], Hi cepen 3axo/1iB 1m0a0 peGopMyBaHHs Jep>KaBHOI CITy:KOU B
VYkpaini, nepenbauenux Ykazom lIpesumenrta Ykpainu [22], 3ax0/1iB, CIPSIMOBAHUX Ha BIIOCKOHAJICHHS
IHCTUTYTY TaTpOHATHOI cIyxOm, mepembadeHo He Oymo. Tak camo, sk 1 B Ctparerii aepxaBHOI
kanapoBoi momituku Ha 2012-2020 poxum [23] Ta Crpaterii pedopMyBaHHS IepKaBHOI CIYyKOM Ta
CIIy)KOM B OpraHax MiICIICBOTO CaMOBpsIyBaHHS B YKpaiHi Ha mepiox mao 2017 poky [24], xogHuX
3aXO0/iB IIOAO0 BJOCKOHAJIECHHS IHCTUTYTY MAaTpOHATHOI cioyxOu He mependadanoch. Y Crparerii
pedopMyBaHHS JEp>KaBHOTO YIpaBiiHHA YKpaiHu Ha mepioa mo 2021 p. [25] omHuM 3 TIpiOpUTETIB
Bu3HaueHO «JlepkaBHa cimyx0a Ta yNpaBIiHHA JIOJACBKUMH pecypcaMmy». Pa3oM i3 TUM NIHUTaHHS
NaTPOHATHOI CIIY>KOW TPauIiiiHO 3aJMIIKUIIOCH 032 YBarok PO3pOOHUKIB MPOrpaMHOrO JOKYMEHTA.
Tak, cuTyarisi MOke CBIIYMTH ab0 MPO HAMaraHHs PO3MEXKYBaHHS 3aKOHOJABCTBA HIOAO JIE€P>KaBHOL
CITY’KOM Ta MaTpOHATHOI CIY)KOU, a TOMY 1 pO3MEKyBaHHS ITUX IHCTUTYTIB MyOIIYHOI CIIy)0u, a00 TIpo
Ba/IM 3aKOHOJIABCTBA MO IMyOJiuHy c1ykO0y (HasBHICTh MPOTaJIHMH, KOJi3il TOIIO).

[Ipoanani3zyBaBIIM CTYIiHb BIPOBA)KEHHS MOJIOKEHb 3rayBaHUX HOPMATHBHHUX aKTiB, MOKEMO
KOHCTaTyBaTH, III0 BOHH 3AJIMIIAIOTHCS HEPEaTi30BaHUMH a00 K TAKMMH, [0 BXKE HE BiIIOBITAIOTh THM
peatisM, SIKi XxapaKTepHi AJisl Cy4acHOi Y KpaiHu.

[IpoTe cy0’eKTH 3aKOHOJABYOI 1HIIATUBYU MPOJOBKYIOTH AKTUBHO MPOAYKYBATH 3aKOHOIPOEKTH,
PEeIMETOM MPABOBOIO PETYIIOBAHHS SIKUX € BITHOCHHH, TMOB’s3aHi 3 MaTPOHATHOIO ciyxk00r0. HuHi B
kKomiterax BepxoBHoi Pagn Ykpainu nepeOyBaioTh Ha po3risii Taki mpoektu: «lIpoekt 3akoHy mpo
BHECEHHS 3MiHU 70 3akoHy Ykpainu «lIpo 3amobiranHs xopymimii» (1100 MaTPOHATHOI CIY:KOH)» Bif
23.10.2019 Ne 2305; «IIpoexT 3akoHy mpo BHECeHHs 3MiH a0 3akoHy Ykpainu «IIpo 3amoGiranus
KOpyHIii» (11040 MUTaHHS CyMICHHMIITBA MMOMIYHHU- KiB-KOHCYJIbTaHTIB HAPOJIHUX JIEMYyTaTiB YKpaiHH)»
Big 25.10.2019 Ne 2313; «IIpoext 3akoHy mpo BHECEHHs 3MiHM 10 cTarTi 25 3akony Ykpainu «lIpo
3aro6iranHs KOpyMIlii» m[010 MOMIYHUKIB-KOHCYJIbTAaHTIB HAPOJHUX JenyTariB Ykpainu Big 25.10.2019
Ne 2313-1; Ilpoekt 3akoHy mpo BHECeHHs 3MiH a0 3akoHy Ykpainu «IIpo 3amobiraHHs Kopymiii»
(11010 BPETyJIOBaHHS IMPABOBOIO CTAaTyCy MpalliBHUKIB MaTpoHaTHOI cmyxOm)» Big 25.11.2019 Ne
2313-3; «IIpoexT 3akOoHY TpO BHECEHHS 3MIiH J0 JESIKUX 3aKOHOJABYMX aKTiB YKpaiHU MIOA0
YJIOCKOHAJIEHHSI MPOXO/KEHHS JiepXaBHOI ciyx0u» Bin 26.06.2020 Ne 3748; «IIpoexT 3akoHy mpo
BHECEHHs 3MiH /10 3akoHy Ykpainu «[Ipo ciayxOy B opraHax MiICIIEBOTO CaMOBPSIYBaHHS» (IIOJ0
IPaHUYHOrO BiKy nepeOyBaHHA Ha ciayx01)» Ne 4276.

Ha ocoOnuBy yBary 3acnyroByroTh Taki iHimiaTuBH: «[IpoekT 3akoHy Npo mNapIaMeHTChKY
cinyxx0y» Ne 4530 (manmi - IlpoekT mpo mapiaMeHTChKy ciyxOy») [26] Ta anbTepHaTUBHUM Homy
«IIpoexT 3akoHy mpo ocoOmuBocTi ciy:k0u B Anapati BepxosHoi Paau Ykpainm» Big 29.12.2020 Ne
4530-1 [27].

Mertoro yxBasieHHs [Ipo€ekTy mpo mapiaaMeHTChKY CTyX0y € BU3HAUEHHST 0COOIMBOCTEH MPABOBOTO
pETyJIIOBaHHS MapJIAMEHTChKOI CIIY>KOM Ta PAaBOBOIO CTaTyCy MapiIaMEeHTChbKUX CIYKOOBIIB JUIs 11€BOT
Ta eexTuBHOI pobOTH AmapaTy i3 3abe3nedeHHs HisabHOCTI BepxoBHoi Paam VYkpaiuu, ii opranis.
@akTUYHO WaETbCd MPO BHU3HAUEHHS OCOOJIMBOCTEH MpalliBHUKIB MapjIaMEHTChbKOI MHaTpOHATHOT
ciyxOu. Takuit miAXig 10 BUSHAYSHHS MPABOBOTO CTATyCy MpPAalliBHUKIB MMATPOHATHOI CITY>KOU BUKIMKAE
HU3KY 3alMTaHb: MO-TIepIlle, YOMY 3aKOHOJABEllb HAaMara€TbCs BU3HAYUTU CTATyC JIMIIE OJHOTO 3
PI3HOBUIB MOCAIOBIIB MATPOHATHOI CITY>KOM B OKPEMOMY 3aKOHi; MO-ApYyre, Y CIpaBil € BarOMUMU
apryMeHTH WI0JI0 OCOOJIMBOCTEH MaTpoOHATHOI CIYy)XOM MOpPIBHAHO, HANpPUKIAA, 3 MaTPOHATHOIO
cayx0o0t0 B Odici Ilpesuaenra Ykpainu un Ypsay, ud 3yMOBJIIOBaTUME 1€ MOTpeOy y MPHUHHSATTI
OKpEeMHUX aKTiB LIOJO0 IHIIMX DPI3HOBUAIB MAaTPOHATHOI CIIY>KOM; MO-TpPETE, YU HE CYNEPEeUUTh TaKUH
MiIX17 TMpaBWiaM IOPUIUYHOI TEXHIKH, KOJIM CYCIUIbHI BIJHOCHHH, SKI CTAaHOBJISITH OJUH TIPEIMET
NPaBOBOI'O PETYJIOBAHHS, PErJIAMEHTYBAaTUMYTbCS PI3HUMHU IPABOBHUMU aKTaMH; IMO-YETBEpTE, IiI0
[TpoekTy MPOTMOHYETHCS OIMIMPHUTH SK Ha TPAIIBHUKIB TATPOHATHOI CITY’KOH, TaK 1 Ha MPAIliBHUKIB, SIKi
BUKOHYIOTh (YHKLIi 3 0OCIyroByBaHHs, a TakOX 1 Ha ,Z[ep)KaBHI/IX CIIy’)kOOBLIB, K 1e Oyne
y3TO/DKYBAaTUCH 13 3arambHUM 3akoHOM «IIpo mepikaBHY cirykOy»; mo-11’siTe, TOODKHUIN aHalli3 HOPM
[TpoexTy CcBiTUMTH, IO HA MapIaMEHTCHKUX JEpP)KaBHUX CIY)KOOBIIB, a OT)Ke, 1 Ha NpaIiBHUKIB
MAaTPOHATHOI CITYXOHM HE MOMIMPIOETHCS Mist 3akoHy YKpainu «I[Ipo 3amo0iraHHs KOpyMIIii»; Mo-11ocTe,
[TpoekT moOTpedye CYTTEBOTO OOMPALIOBAHHS 3 METOI0 Y3TO/KEHHS 13 3arajbHOEBPONECHCHKUMU



TEHJCHIIIMU 1 KpallMMU TPAKTUKAMH PO3BHUTKY JEpXKaBHOI CIyXOM Ta BpaxyBaHHS OCHOBHHUX
MPUHIMIIB 1 CTaHmapTiB, 3akpimieHuX y Pexkomenmamii Ne K (2000) 6 Komitery Minictpie Pamu
€Bporu epkaBaM-wieHaM LI0JI0 CTaTyCy IYOJIYHUX CIYXOOBIIiB B €BpOTIi.

3Ha4YHOIO MIPOIO BHCJIOBJICHI 3ayBa)KEHHS CTOCYIOThCS ¥ aIbTEPHATUBHOI'O 3aKOHOIIPOEKTY.

TakuM YMHOM, aHaJIi3 TEeHE3U MPABOBOTO PETYIIOBAHHS IHCTUTYTY MAaTPOHATHOI CIIY)KOM B YKpaiHi
BKazye Ha TOBUIbHE (OPMYBaHHS BIAMOBIAHOTO HOPMATUBHOTO MIATPYHTS (PYHKIIOHYBaHHS
JOCIIJIKYBAaHOTO TIPAaBOBOTO SIBUIIA, (pparMeHTapHE pEryiiOBaHHS OKPEMHUX MHUTAaHb IaTPOHATHOL
cyx6u. IligcraBoro mporo, Ge33amepevyHo, € BIJACYTHICTh HAYKOBO OOIPYHTOBAaHHUX PO3BIAOK IIOI0
IHCTUTYTYy TATPOHATHOI CIIy)KOHM, TOLIMPEHHS CTAaTyCy JAep>KaBHUX CIYy)KOOBIIIB Ha TpAIiBHUKIB
MaTPOHATHHUX CITYKO, JTOOIFOBAaHHS 1HTEPECIB OKPEMUX 3aIlIKaBIECHUX Cy0’€KTIB TOIIO. 3 ypaxyBaHHSIM
BUKJIAJICHOTO I[UUIKOM TOJIISEMO TO3WINIO TOCIITHUKIB MIOJ0 MiATOTOBKH Ta MPUUHATTS OKPEMOTO
3aKOHY, SIKWW OW BH3HA4yaB MPUHIIMIIN, PABOBI Ta OpraHi3aliifHi 3acaau 3abe3nedeHHs Mmyo1iuyHo1, mpo-
deciiinoi, edexkTuBHOI, OpieHTOBaHOI Ha 3a0e3nedyeHHs OOCIYrOBYBaHHS [iSUIBHOCTI CYO’€KTiB
mMyOJIIYHO-BJIAIHUX TIOBHOBA)XCHb MATPOHATHOI CIIy)kOM, sika (YHKIIOHYE B IHTEepecax JaepaBu 1
CYCHUIBCTBA, a TaKOX TMOPSANOK peawizaiii TrpomMaasHaMu YKpaiHH mpaBa pIiBHOTO JOCTYIYy IO
MaTPOHATHOI CITYKOH, 1110 6a3yeThCs Ha IXHIX 0COOMCTUX SKOCTAX Ta JocArHeHHsX [3, ¢. 27; 28, c. 29, c.
457].

BBaxcaeMo, 1110 3aKOHOIIPOEKT Ma€ HOPMATUBHO BU3HAYMTH MOHATTS MAaTPOHATHOI CiIyxOu, mocaau
NaTPOHATHOI CIyk0H, cdepy 3acToCyBaHHS 3aKOHY, NPHUHIMIIA TATPOHATHOI CITy)KOW, TUTaHHS
yIpaBIliHHS MATPOHATHOK CIYX000, MPaBOBUHM CTAaTyCc MAaTPOHATHUX CIIY>KOOBIIIB, YMOBH BCTYIY,
ciryx00By Kap’epy, GpiHaHCOBE 3a0€3MEUYCHHS AISUTBHOCTI MATPOHATHOI CITY)KOHM, TUTAHHS OTUIATH Ipaili
Ta COLialbHI rapaHTii MaTPOHATHUX CIYXOOBIIB, POOOYMII yac 1 Yac BIANOYMHKY MAaTPOHATHOTO
CIIy’)KOOBIIS, BIMYCTKH, AMCUMIUTIHAPHY BiANOBIAANBHICTh MATPOHATHHUX CIIY)KOOBIB, IiJCTaBH Ta
YMOBH TPUIIMHEHHS MaTpPOHATHOI CIIY>KOM 1, 3pelIToro, JierainizyBaB Ou 0OCOOIMBOCTI MaTpOHATHOI
CIIy’)KOM SIK PI3HOBHIy MyOJIIYHOI CITYy)KOWM, YCYHYBIIM Ti KOJi3iiiHI, MpOoOJeMHI NMUTaHHSA, SIKI HHUHI
IpUTAaMaHHI MEXaHi3My I[pPaBOBOTO PETYJIIOBAaHHS IHCTUTYTY IaTPOHATHOI CIIy)KOM, 3a0e3neuuBIIN
e(eKTUBHE BUKOPUCTAHHS KaJIpOBOI0 MOTEHIIIAy MyOI14HO1 CIIyKOu.

BucHOBKM 3 JOCTIIKEHHS 1 MEPCIEKTHBU MOJANBIINX PO3BIJOK Yy IbOMY HampsiMi. Y pe3ysbTarti
JOCITIJKEHHSI TeHEe3W HOPMATHUBHOTO 3a0e3IeUeHHs MPOLEAYPH BCTYITY, IPOXOKEHHS Ta TPUITHHEHHS
NaTPOHATHOI cIyX0M B YKpaiHi OyJi0 BCTaHOBIJIEHO, 1[0 NPABOBE PETYJIOBAHHS MaTPOHATHOI CIYXOU
XapaKTEPU3YETHCSI OCTATOYHOIO HEBH3HAUEHICTIO, BIJICYTHICTIO €MHOTO HOPMAaTHBHO-TIPAaBOBOTO aKTa,
MOJIOKEHHS $KOI0 CTOCYBINCh OM BHKIIOYHO IAaTPOHATHOI CIIy>KOM, HEBUPOOJEHHSAM €IUHOTO
PO3YMIHHSI 3MICTY, TIOBHOBa)K€Hb, MOPAAKY AISUIBHOCTI MAaTPOHATHOI CIIy>KOM, MUTaHb iX IPaBOBOTO
CTaTycy TOILO.

VYcBiIOMIIEHHS! HAassBHOCTI MPaBOBMX IMPOTAIMH Ta KOJI31M y MeXaHI3Mi MPaBOBOTO PETyJIIOBAHHS
NaTPOHATHOI CTy’KOM Ta MPOMOHOBAHI 3MIHU 1O YUHHOTO 3aKOHOJJABCTBA JIO3BOJISATH CIIPOCTUTH JIOCTYII
0 myOniyHOi ciyx0u, 3a0e3neyarsh 11 BIAKPHUTICTh, MPO30PICTh Ta HE3AJEKHICTh. Y MIACYMKY 1€
JI03BOJIMTh copMmyBaTu mpodeciiHuil Ta SKICHO HOBMH KaJpOBHUH MOTEHLiaN, 30UIbIINTH JOBIPY
CyCTUIBCTBA J0 MPOBEACHUX pedopM, MO 3HAYHO MIABUIIUTH €(PEKTHUBHICTH iX peamizaiii. 3 METOr
BUPILICHHS 3a3HAY€HO1 MPOOIEeMaTHKH OOTPYHTOBAHO MPOIO3HIIIIO MiATOTOBKU Ta MPUHHATTS OKPEMOTO
3aKoHYy - 3akony «l[Ipo maTponaTHy ciaykOy», sikuii OM BH3HAYaB MPUHIIMITH, TTPABOBI Ta OpraHi3aIliifHi
3acaau 3abe3nedyeHHs MyOiiuHOi, mpodeciiiHoi, edekTHBHOI, OpieHTOBaHOI Ha 3abe3MedeHHs
00CIyroByBaHHS JISUIBHOCTI CyO’€KTIB ITyOJIIYHO-BJIQJAHUX IHOBHOBAXKEHb MATPOHATHOI CIYXOH, sKa
(GyHKIIIOHYE B IHTEpecax JAep:kKaBU 1 CyCHIJIbCTBA, a TAKOXK MOPSA0K peanizauii rpoMagsHaMu YKpaiHnu
IpaBa pIBHOTO JOCTYIy J0 HaTPOHATHOI CiIyXOuW, 110 0a3yeTbCs Ha IXHIX OCOOMCTUX SIKOCTAX Ta
JOCSATHEHHSIX.

[Tomanpmii  TOCHIDKEHHST 3a3HAYEHOI MPOOJIEMATHKH CIPUATAMYTH C(HOpPMYBaHHIO HAyKOBO
OOIPYHTOBAHOTO MiAIPYHTS 3MICTOBOIO HAIOBHEHHS 1HCTUTYTY MaTPOHATHOI CIyXOW SK Pi3HOBHUIY
myOTIi4HOT CITYKOu.
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JepKaBHUX CIyx00B1iB : Haka3 HarioHanpHOTO areHTcTBAa YKpaiHH 3 MUTaHb JEPKABHOI CIYXKOU Bij
13.09.2011 Ne 11. K:

10.  Ilpo 3arBepmxkenHs [lomokeHHsI MPO MPOBENEHHS arecTarlii TenkaBHUX CIVIKOOBIIB :
[TocranoBa KaGinery MinictpiB Ykpainu Bing 28.12.2000 Ne 1922.O¢iyivinuii sicnux Yrpainu. 2001. No
1. Cr. 27. (BTpaTHiia YMHHICTB).

11. [Tno erTnanbHI OPTaHW BUKOHABYOI Biiau : 3akoH Ykpainu Big 17.03.2011 Ne 3166-YX
Bioomocmi Bepxosnoi Paou Yxpainu. 2011. Ne 38. Cr. 385.
12. IIpo 3arBepmxeHHs [lonoxxkenHs npo Kowmicito 3 NmMUTaHb BUIIOTO KODIVCV IEDKaBHOI

ciryx6m : IloctanoBa Kabinery MinictpiB Ykpainu Bix 25.03.2016 Ne 243. Ogiyitinuii sichux Ykpainu.
2016. Ne 28. Cr. 1115.

13.  IluraHHs oOIUIaTH Tpami NDANIBHUKIB nemkaBHUX opradiB : [locraHoBa Kabinery
MinictpiB Ykpainu Bing 18.01.2017 Ne 15. Ogpiyitinuii éicnux Yrpainu. 2017. Ne 9. Ct. 284.
14.  Tlpo ymMoBM omjaTH mpali MpaliBHUKIB JIEp)KaBHUX OPraHiB, HAa SKUX HE MOLIUPIOETHCS

nis 3akoHy Ykpainu «[Ipo neoxaBHv ciavxkOy» : IloctanoBa KabGinery MinicTpiB YkpaiHu BiJ
24.12.2019 Ne 1112. Odhiyitinuii sicnux Yxpainu. 2017. Ne 3. Ct. 157.

15.  Ilpo 3aTBepmKeHHs KpUTEpiiB BU3HAYEHHS MEpeJiKy I0ca] MpalliBHUKIB JEepKaBHUX
OprasiB, siIKi BUKOHVIOTh (BvHKIIT 3 ob6cinvroBvBanHs : IloctaHoBa KabGinery MinicTpiB YkpaiHu Bix
06.04.2016 Ne 271. Ogiyivinuii éicnux Ykpainu. 2016. Ne 30. Ct. 1206.

16.  Kopnekc 3akoHiB mpo npamo Ykpainu Big 10.12.1971 poxy. Bioomocmi Bepxoenoi Paou
Yrpainu. 1971. Jonatok no Ne 50. Cr. 375.

17.  Tlpo 3axonu moao BupoBapkeHHd KoHuenmii anMmiHicTpaTuBHOI nedopMu B YKpaiHi :
Vka3 [Ipesunenta Ykpainu Big 22.07.1998 Ne 810/98. Oghiyitinuii sicnux Yrpainu. 1999. Ne 21. Cr. 32.

18. Ilpo Crparerito pedopMyBaHHS CHUCTEMH IeDXKAaBHOI CIvkOM B YkpaiHi : VYka3
[Tpesunenta Ykpainu Bia 14.04.2000 Ne 599/2000. Odghiyitinuii sicnux Yrpainu. 2000. Ne 16. Ct. 665.

19. [Ipo Konmemniito po3BUTKY 3aKOHOAABCTBA MPO JAEpKaBHY ciiyx0y : Yka3 I[Ipesumenta
VYkpainu Bif

20.Ne 1/2005. Ogiyitinui sicnux Yxpainu. 2005. Ne 2. Ct. 76. (BTpaTHB UHHHICTB).

21.  IIpo Konnemnmito po3BUTKY 3aKOHOIABCTBA IMPO JAEp:KaBHY cilyxkOy : Yka3 Ilpesunenra
VYkpainu Bifg

22.Ne 140/2006. Oghiyitinuii ¢icnux Ykpainu. 2006. Ne 8. Cr. 421.

23.  Kouuenmis amanTamii iHCTUTYTy J€pKaBHOi ClyxOu B VYKpaiHi JI0 CTaHAapTiB
€sporneiicbkoro Coro3v : cxBajgeHo YkazoMm Ilpesunenta Ykpainu Big 05.04.2004 p. Ne 278/2004.
Ogiyirinuu sicnux Yrpainu. 2004. Ne 10. Cr. 578. (BTpaTnB Y4HHHICTB).

24, IIpo 3axonu moxo0 pedopMyBaHHS ACPKABHOI CIyKOM B YKpaiHi Ta 3a0e3lCuCHHS
3aXUCTY KOHCTUTVIIHHUX MDaB JepKaBHUX ciy>k00B1iB : Yka3 [Ipesunenta Ykpainu Bix 20.09.2007 Ne
900/2007. Vpsoosuii kyp ‘ep. 2007. Ne 176. (BTpaTUB UMHHICTB).

25.  Crparerist nepxaBHOi KanpoBoi momitikd Ha 2012-2020 poku : cxBajJeHO YKa3oM
[Ipesunenta Ykpaiau Big 01.02.2012 p. Ne 45/2012. Ogiyivinuu sicnux Yrpainu. 2012. Ne 4. Ct. 127.
(BTpaTUB YMHHICTB).

26.  Ilpo cxsanenns Crparerii pepopMyBaHHsS N€pKaBHOI CIyKOM Ta CilyKOu B Opramax
MICLIEBOTO CaMOBpsi/lyBaHHs B YKpaiHi Ha nepioj 10 2017 poKy Ta 3aTBEp/DKCHHS IUIaHY 3aXOLIB LIOIO
ii peamizauii : posnopsupkenHs KaGinery MinictpiB Ykpainu Bix 18.03.2015 Ne 227-p. Odpiyivinuii



sicnux Ykpainu. 2015. Ne 24. Cr. 680.

27.  Crpareria pehopMyBaHHs Iep>KaBHOTO yMpaBliHHS YKpainu Ha mepiox mo 2021 poky :
cxBajieHO posnopspkeHHsIM Kabinety MinicTpiB Ykpaiau Bix 24 depBHs 2016 p. No 474 (B nenaxirii
po3nonsipkeHHs Kabinery MinictpiB Ykpainu Big 18 rpyanst 2018 p. Ne 1102-p.) Odghiyitinuti sicrux
Ykpainu. 2016. Ne 55. Ct. 1919.

28.  IIpoext 3akoHy mpo mapiaMeHTChbKy ciyx0y Big 21.12.2020 Ne 4530. ~K™:
biip://Tel.cl.raria.§oua/p18/ 2'Neeb2/'Neebpuic4 17p£3511=70725.

29.  IIpoext 3akoHy mpo ocoOiuBocCTI ciykO6u B Amapari BepxoBnoi Pamu Ykpainu Big
29.12.2020 Ne 4530-1.
30. Konomoenp T.O. INatnonatHa cinvikba 3a 3aKOHONABCTBOM YKDATHU: NesKi MUCKYCIHI

NUTaHHS periameHTamnii. Bicnuk 3anopizbkoeo nHayionanrvnozo yuisepcumemy. FOpuouuni nayku. 2017.
Ne 3. C. 73-82.

31. [leBuenko JI. TeopeTrko-mnaBoBi 3acanu TMATDOHATHOI CIyxOu B YKpaii. [1yoriuna
cayorcba i aominicmpamusie cyoouuncmso: 3000ymiu i 6uxkauku : 30IpHUK Matepiaiis I MbkHapoaHOL
HayKOBO-TIpakTU4YHOI KoHpepeHii (M. Kui, 5-6 mumas 2018 poky). Kuis : Bl «/lakop», 2018. C. 454-
457.

4. Oco01uBOCTI AIMIHICTPATUBHO-TIPABOBOI0 CTATYCY CYAAiB Y Cy4aCHOMY IPABOPO3YyMiHHI.

AKTyalIbHiCTh JAOCTiIzKeHHA. PedopMmyBaHHS CyIOBOi CHCTEMH CKOHIICHTPOBaHE Ha
yIOCKOHAJIEHH1 3aKOHO/IaBCTBA Yy cpepl peryatoBaHHs came aMiHICTPaTUBHO-TIPABOTO CTATYCY CYI1

Bukiiouni mpaBuiia peryioBaHHS IPAaBOBOIO CTATYCy CYIUIl 3aKpIiIUICHI Y psiai MIKHAPOIHHUX
akTiB: banranopceki mpuHIMNU ToBediHKH cyaniB (pesomtouisa 2006/23 Exonomiunoi ta CorianbHOT
Pagun OOH Bix 27 mumas 2006 poky), 3aranpHa (yHiBepcasibHa) xapTis ¢y, Pekomennarist Ne (94) 12
«He3anexHicTb, I€BICTh 1 pONIb CyANiB», €Bponelcbkuil cTaTyT cyaai, MoHpealbChKa yHiBepcaslbHa
JeKJapallis II0JA0 HE3aJIeKHOCTI MpaBoCyAns (mepia cBiToBa KOH(EpeHIss Mo He3aleXHOCTI
npaBocyas, Monpeanb, 1983 pik), OCHOBHI NPUHIIUIIN HE3AIEKHOCTI CyJOBUX opraHiB BiJ 1985 poky
Ta 1HIIII.

@dyHnaMeHTa bHI MPUHLUIKN PETYIIOBaHHS MPAaBOBOIO CTATyCy CyIAl 3akpimuieHi B OCHOBHHUX
MPUHIIMIIAX HE3aJIEXKHOCTI CyJOBUX OpraHiB, /¢ cOpMyJbOBaHO 1) MPUHIMI HE3aJEKHOCTI CYJOBOI
By HAJUIg€ CyAM NpPaBOM 1 OOOB’A3KOM 3a0e3leuyBaTH CIPaBeUIMBICTh CYAOBOTO PO3IIISLY Ta
noBary mnpaB cTOpiH (1.6), 2) cyajal NOBHMHHI MaTH BHCOKI MOpaibHI SKOCTI M 3110HOCTI, a TaKoX
BIJIMIOBIJIHY MiATOTOBKY 1 KBami(ikariito B ramysi npasa (n.10) [1].

Cran HaykoBoro po3po0JieHHsi. OKpeMi acleKTH HpoOJieMH aaMiHICTPATHBHO-TIPABOBOIO
CTaTycy pO3KpUBaNM y cBOixX mparx BueHi-topuctu O. B. Arees, 1. JI. boponin, FO. I1. butsikx, B.M.
bessenko, 0. €. Bunokypos, 0. M. I'pomeBoii, B. B. T'anynrko, B. ['aliBopoHchka, 1. I'noBanbkuii, O.
B. T'ypuua, M. M. I'oBopyxa, M. [I. XKnana, M. B. Koctora, B. B. Kpasuyk, C. C. Konomoenp, I. C.
KoBanbuyk, B. Kynpunnpkuii, B. Kynpimun, B. M. Maptunenko, B. I'. Menkymog, O. P. Muxaiinexko,
C.I'. Hogikos, €.M. I[Tonoeuu, M. M. Pynenko, B. II. Pa6ues, B. B. Cyxonoc, O. M. Co6osuii, /I. B.
Cuuosa, A. Cesroupkuii, FO. CrenoBcekuit, JI. B. Tamiit, C. B. B. B. llleBuyk, B. K. IlIkapyma, H. B.
Hlocte, M. K. SIkumuyk T1a iH.

MeTo10 cTaTTi € BU3HAYEHHSI OCOOJIMBOCTEN aJIMIHICTPATHBHO-TIPABOBOTO CTATYCY CY/II.

3amia GopMyITIOBaHHS BIACHOTO OAa4eHHs CTPYKTYpPHU aIMiHICTPATMBHO-TIPABOTO CTATYyCy CYIIi,
CIIJI PO3IJISIHYTHM KOHIIENTYyallbHI 3acaad, HAa OCHOBI SKHUX 3JIHCHIOETBCS MOJENIOBAaHHS 00pasy
npodeciifHOro cyiIi B CyCHiJIbCTBI.

3Bakarouu Ha CITIBBITHOIICHHS aIMIHICTPATHUBHO-TIPABOTO CTATYCy CYJIl Ta MPaBOBOTO CTaTyCy
CyJJi, SIK YaCTUHU Ta LIJ0r0, 3aBJSKA METOJly CUCTEMHOI'0 aHali3y Ta CHHTE3Y MPOMOHYEMO CIIOYATKY
PO3TJISIHYTH MPABOBUM CTaTyC B 3arajlbHOMY, a MOTIM aJMIHICTPATUBHO-TIPABOBUI CTaTyC SIK MOXiJIHE
BiJ{ HHOI'O ITOHATTA.

Jlnst Toro, 100 BU3HAYUTH MOHATTS «IIPAaBOBUH CTATyC CYAJ1», CIiJ MEPII 32 BCE 3BEPHYTUCS 10
nediHimii bOro MOHATTS B IIMPOKOMY PO3YMiHHI.



Y  IOpuan4HOMY CIOBHUKY-AOBITHHKY TMiJ CTPYKTYPOIO IIPaBOrO CTAaTyCy pO3YyMIIOTh
CYKYIHICTh HACTYITHUX €JICMEHTIB: 1) npaBa 1 000B’s13KH ocobwu;
2) inTepecH, mnependadyeHi HOPMATUBHO-TIPABOBUMH aKTaMHu; 3) MPaBOCYO’ €KTHICTh; 4) TPOMalsSHCTBO;
5) ropuauyHa BiAMOBIIAIBHICTE; 6) MPaBOB1 MPUHIIUITHA TOIIO[2].

JlediHiis MOHATTS «CTATyC» MOXOAUTH BiJl JATHHCHKOTO «Status» Ta O3Hauda€e CTaH, CTAHOBHUIIE
Koro-HeOyap abo yoro-ueOynp [3, c. 355].

Tak, mpaBoBHWIA CTaTyC sSK KaTeropis BKJIIOYAae B cebe Taki €JIeMEeHTH, SK IpaBa CBOOOIM,
000B’sI3KH Ta BIAMOBIAAIbHICTh OCOOMCTOCTI, [0 BCTAHOBIIIOIOTH ii MPAaBOBUI CTaH B CYCHILCTBI. B TO
camuii yac KoneitunkoB B.B. Bu3Hauae mpaBoBuil cTaryc 0coOu uepe3 CYKYIHICTb 3aKpiIlICHHX Y
3aKOHOJIaBCTBI IIpaB, CB00O/, 00OB’SI3KiB TPOMAJISIH 1 TapaHTiH iX 3MiicCHEHHS [4].

Ha nymxy [HanoBan T. mpaBoBmii craTyc 0OCOOM CIiJi pO3YMITH Yepe3 CYKYIHICTh IpaB
000B’s3KIB Ta IOPUINYHUX TapaHTIN [UX MPaB IO 3aKpilieHi B cTaTTAX KOHCTUTYIIIH Ta 3aKOHOaBUUX
akTax [5].

B cBoro uepry, C.C. AnekceeB BHIUISIE y INPaBOBOMY CTaTycl B IEpIly 4Yepry MOpPsIOK
pETyJIOBaHHS, IO BUPAXKAETHCS Yepe3 KOMIUIEKC MPaBOBUX 3acO0iB, IO XapaKTEPU3YIOTh T03BOJIH,
3a00poHH, 3000B’A3aHHS, (HOPMYIOUN METY peryiaoBanHs [6, c. 170].

3aranpHa XapaKTEPUCTHKA CTaTycy cynii 3akpimieHa y Koncrutynii Ykpainu, 3akoHi YKpaiHu
«IIpo cynoyctpiii Ta craTyc CyIIiB», IO CTOCYEThCA OKPEMMX KAaTeropii CyaIiBCbKOTro KOpIycy, TO iX
MIPABOBE TIOJIOKEHHS JIOAATKOBO peryiaMeHTyeThess 3akoHamu Ykpaiau «I[Ipo Koucrurynivinuii Cyn
Yxpainuy, «[Ipo Bumy pagy npaBocynns», Kogekci cyaaiBCbKoi €THKH Ta iH..

[Ilo  crocyeThcss  BHW3HAUEHHS  I[PAaBOBOTO  CTaTycy  Cyqai, TO, Ha  JOyMKY,
J. H. Jlyk’stHOBa 11 MOHATTS CJIiJ PO3IVISLIaTH B KOHTEKCTI BUBYEHHS CTaTyCy MOCaJ0BOI 0COOHM, SIK
CYKYIHOCTI TIpaB, 00OB’sI3KiB, TapaHTiil Ta BIAMOBINATBHOCTI, BU3HAUECHUX MiCLIEM OCOOM Yy iepapxii
nyOMIYHUX MOCaja y BIANOBIAHOMY OpraHi BIaJH 4epe3 XapaKTePUCTUKY B3a€MOBIAHOCHH 3 IHIIMMH
MOCaJOBUMH 0cO0aMU Ta IHIIUMU Cy0’ ekTamu mipasa [7, ¢.18]

BignosigHo 1o cr. 51 3akony Ykpainu «IIpo cynoyctpiii Ta cTaTyc CyIaiB» CTaTyC OCTaHHBOI'O
BHU3HAUAETHCSl HASBHICTIO 3arajJlbHUX O3HaK 1) rpomansHcTBa YKpaiHW, 2) oco0a MOBHMHHA 3ailmMaru
IITaTHY CYAIBCHKY IOCaay B OJHOMY 3 CYZIB YKpaiHM 1 3/A1HCHIOBATH MpPaBOCYAJs Ha mpodeciiHiit
ocHOBI [8].

BuKITI04YHMM TpaBUIIOM € Te, 110 CyAl B YKpaiHi MaloTh €IMHUM CTaTyC HE3aJeKHO BiJ MiCLs
CyZly B CHUCTEMI CyJJOYCTPOIO UM aAMIHICTPATUBHOI OCAIM, AKY CYIs 001iiMae B Cyl.

Ha nymxy O.M. CoboBoro, aaMmiHICTpaTHBHO-TIPABOBUN CTaTyC CyAJl Yy aJMiHICTPaTUBHO-
JENIKTHOMY TIPOBAKEHHI MOXKHA BH3HAUUTHU SK CYKYIHICTh MPOLIECYaJIbHUX TIpaB, TapaHTIH,
000B’s3KiB, CIIPIMOBAHUX Ha peaji3allio 3aBJaHb aMiHICTPaTUBHO-JEIIKTHOTO MPOBAPKEHHS, a TAKOXK
IOpUAMYHA BIANOBIIAIBHICTD Y epeadadeHNX 3aKOHOM BUMaKax [9].

OTxe, MpaBOBMI CTAaTyC CYJJ1i BU3HAYAETHCS 3aralibHUMM Ta CIeI[laJIbHUMHU O3HaKaMH. 3arajibHi
O3HAKH CTOCYIOTHCS 3arajbHHUX IMPaBWJI, IO MOUIMPIOIOTHCS Ha 0Ci0, YIIOBHOBXCHHX Ha BUKOHAHHS
¢GyHKLINA OpraHiB JepKaBHOI BJIaJy Ta OpraHiB MICIIEBOIO CaMOBPSIyBaHHs, SIK CIEIlaIbHUX Cy0’€KTIB
BigmoBigadbHocTi. CnemiaabHi O3HAKHM BCTAHOBIIOIOTHCS BHKIIOYHO BIIOMYHMMH 3aKOHAMH, IO
PEryJIol0Th JiSUIbHICTh BU3HAUEHUX IHCTUTYHiH Ta opraniB 3Y «IIpo mpokypatypy», «IIpo
Kouncturyniitnuit Cyn Ykpainm», «Ipo Hamionaneny nomimito Ykpainu», «lIpo Cayx0Oy Oe3nexku
Ykpainu» Tomo.

Takum 9yWHOM, 0 3arajJbHUX O3HAK MOXHA BITHECTU TiI BUMOTH, SIKI BUCYBAIOTHCS JI0 CYIJI 5K
nocanoBoi ocobu, mo 3akpimieHi y Koncrurynii Ykpainu ta 3akony Ykpainu «I[Ipo cymoycrpiif Ta
cTaTyc cyaiB» 1) rpoMaassHCTBO YKpaiHu;2) BIKOBUM LIEH3 — HE MOJIOAIIE ABALATH I’ SITH POKIB.

CrenianbHi O3HAaKM MPAaBOBOIO CTATYCy CYJJIi BHM3HAYAIOTbCS TaKUMHU CKIAJOBUMH SK :1)
HAsIBHICTh BUKIIFOYHOI KOMITETEHIIT pO3IJISIaTH MEBHY KaTEropito Cpas; 2) MpU3HAYEHHS YU OOpaHHS
CyZ/iet0; 3) HasBHICTh BUIOI FOPUINYHOT OCBITH; 5) cTaXk poOOTH B Taiy3i IpaBa HE MEHII SIK TPU POKHU;
6) TepuToplalbHMM 1LEH3 — TPOXKMUBaHHS B YKpaiHI HE MEHII SK JecSITb POKIB;
7) BOJIOAIHHS JIepKABHOIO MOBOIO.

€.b. AGpociMoBa BKa3ye Ha Te, IO MPABOBHM CTATyC CY/I BXOOUTH JO 4YHCIIa MyOJIYHUX
M0CaJ0BUX 0Ci0, 110 i OOYMOBIIIOE MPABOBE IMOJIOKEHHS CYJl, IIJISIXOM BU3HAYEHOTO MPOLETYyPHOTO



NOPSAKY MpHU3HAYCHHS 4d OOpaHHs, MPUIIMHEHHS isUIbHOCTI; KOMIIETEHLi CyIJi depe3 peaii3alliio
moBHOBaXkeHb [ 10].

Takum YMHOM, TPABOBUI CTATYC Cy/1i 00YMOBIIOETHCS BU3HAUEHUMH IIPaBaMu Ta 000B’sI3KaMH,
JIEJICTOBAaHUMH JISP)KABOIO, Ta MPUTATHEHHSM 10 IOPUIUYHOI BIAMOBINAIBLHOCTI CYIIl SK IMyOJIdHOT
M0CaI0BOi 0COOH, MPOIIETyPHUM TOPSAKOM HAOYTTs Ta MO30aBICHHS CTATyCy, TAPAHTii iX AisUTBHOCTI.

B To0i1 yac, neski BYeH1 MpaBOBUI CTATyC CY//Il OTOTOXKHIOIOTH 3 PABOBUM CTaTyCOM IOCAI0BOL
0oco0m, TpoTe, MU MATpUMYeEMO AYMKY Mockud JL.LM. Ta BBaXaeMO Taky mapajellb HEe JOMUILHO
MIPOBOJIUTH Y 3B’A3KY 31 crenudivyHICTIO MOcCaau CYIUIl, OCKUIBKH TMPU XapaKTEPUCTHIN IPABOBOTO
CTaTyCy CYAJi CIIiJT BPaxOBYBaTW HE TIIbKA O3HAKW MOCAAW, a B MEPIIy 4Yepry craTyc cyO'ekra —
¢bi3u4yHOT 0c00HU, 1110 BUKOHYE (DYHKIIIT Cy U,

[IpaBoBwuii craryc nocanu cyai OUIbII By3bKe pO3yMiHHS 1 epeadavae uie KOHKPETHI Ipasa,
000B’s13KH, BIMOBIJAIBHICT Ta COIIAIbHI TapaHTii, M0 NepeadadeHi MPUHAICKHICTIO 10 Ti€l UM 1HIIOT
npodecii B TO Yac, KOJIM MH HPOMOHYEMO PO3IJISAATH MPABOBUI CTAaTyc CyAJi 3 TOYKH HAsSBHHUX
KOMIIETEHTHOCTE KaHauaaTta Ha mocany. IIpo e HeogHOpa3oBO BXkKe 3raiyBajocs y HayKOBIi
JiTepatypi, 30kpema npudivaukamu 11s0ro 6adenns € FO.b. Ipxin ta O.K. UeproBchkwii [11].

Y MDKHApOJHUX aKTaX TaKOXK 3HAXOJMMO MiJTBEP/IKEHHS aHAIOTIYHUX TBEp/KeHb. Tak, y
Pexomennarii Komitery MinictpiB Pagn €Bpomnu mono He3anexHOCTI, €pEeKTHBHOCTI 1 POl CyAIiB
(1994 p.) 3akpimieHo, o BCi pillieHHs CTOCOBHO MpodeciiiHOi Kap’epu CyAJliB MOBUHHI IPYHTYBaTUCS
Ha O0’€KTMBHHX KpHTEpisiX, a Bigdip Ta Kap’epa CyAldiB — Ha OCHOBI 3aciyr, Oepydd A0 yBaru
KBaTiQiKalito, Y4eCHICTh, 3[I0HOCTI Ta BMiHHSI.

L{i BuMorH BiAMOBITHO 10 MOJIokeHb Pexomenariii Ne R (94) 12 BucyBaroThCs 10 KaTeropii ocio
CYIIIBCBKOTO 1HCTUTYTY, SIKI 3[I1ACHIOIOTH CYAJMIBCbKI (PYHKIIii, BKIIOYHO 3 TUMH, XTO MAa€ CIPaBY
3 KOHCTUTYLIIHHUMH, KPUMIHAIBHUMH, IMBUIBHUMH, TOCIOJAPCHKHMHU  Ta aAMiHICTPAaTUBHUMH
nutaHHsmu [11].

KiroyoBuMM YMHHHMKAMU, SIKi TIOBHHHI CHpHATH (OPMYBAaHHIO aJMiHICTPATHBHO-TIPABOBOTO
CTaTycy cyani sik mpodecioHana, MOBUHHI OyTH B Iepily uepry mnpodeciiiHi sKOCTi KaHAuaara Ta
00’€KTUBHI KpUTEpIi, HA OCHOBI SIKUX 3/A1MCHIOEThCA aHaNi3 J000pYy KaHIUIATIB Ha Mocaay CyAl.

Tak, BoHU nOoTpuMyBanucs Ti€l AyMKH, 10 MpodeciiiHa MisbHICTh CyAJl TOBHHHA BKIIOYATH
JIBa KOMIIOHEHTH IOpUAMYHY TPAMOTHICTh Ta NCUXOJOriuHy komneTeHTHicTh FO.b. IpXxiH BBakaB, 1110
npodeciiHuil  Cyaisd Mae BHUPIBHATHUCA BHUCOKMMHM MOPAIbHUMH  SIKOCTSMU IPAarHEHHsSM J0
cripaBeBOCTI [12].

Tomy npu ¢opmyBaHHI BiIacHOro OaueHHs NMPaBOBOTO CTAaTyCy CYIJi, MU BUKOPHUCTOBYEMO
HasIBHICTh KOMIIETEHIIIT SIK CIELialbHOI O3HAKH, 110 XapaKTepU3ye CYAJI0 K 0co0y, AKiil JeseroBaHi
MOBHOB@)XEHHS HA 3/IIIICHEHHS MPaBOCY .

BaxxnuBy posib BilirparoTh moJ10keHHs: OCHOBHUX NMPUHIUIIB HE3aJEKHOCTI CyJJOBUX OpraHiB,
30kpema «lIpocyBaHHs MmO ciy’k01 CyqaiB B yMOBax OyAb-fKOi CHCTEMHM HOBMHHO IPYHTYBaTHUCS
Ha 00’ €KTUBHUX YMHHUKAX, HATIPUKIIAJ, 3M10HOCTSIX, TOPSIAHOCTI Ta JocBiai» (myHKT 13) [13].

Oco06a, 110 MpeTeHaAye Ha 3aHATTA Nmocaau MpodeciifHOro cynii NoBUHHA OYTH CTPECOCTIHKOIO,
BOJIOAITH BUCOKMMH MOPAJIbHO-€TUYHUMHU SKOCTSMHU, MaTH MEBHI KOMYHIKaTHBHI HaBUYKU (BOJIOJIHHS
npuiiOMaMu OpaTOpPChKOTO MHCTEITBA, BMIHHS MOCTIZIOBHO BHKJIAQJAaTH BJACHI JYMKH, HasBHICTh
JUXOTOMII MIMIKM Ta JKECTIB MiJ Yac BHCTYIIB, PO3yMITH HeBepOalbHY JIEKCUKY, HaJlaro/pKEHHS
KOHTAKTIB 31 CIIIBPO3MOBHHKOM TOIIO.), MaTH OPTraHi3aTOPChKi Ta aHATITHYHI 3410HOCTI 1 .T.

Ax Gaummo, el CIUCOK KOMIIETEHTHOCTEH MOYKHA IMPOJOBXKYBATH, MPOTE HA 3aKOHOAABUOMY
piBHI CIiJ 3aKpiMUTH KIIOYOBI KOMIIETEHTHICHI BHMOTH, SIKi CTanu Oa30BUMH JUIS MPOXOHKCHHS
BII0IPKOBHUX KOHKYPCIB Ul CyIiB B YKpaiHi.

Tak, BimmoBigHo Ao Pimenns Pagu cynmiB Ykpaiawm Bim 11 rpymgas 2015 poxy Nel4 «IIpo
noropkeHHss  [lopsinky Ta wmertomonorii  KBamiQiKamifHOTO OIIHIOBAHHS CYAJIIB  METOJOJOTI]
KBaJTi(iKaIITHOTO OI[IHIOBaHHA KPHUTEPisIMM KBamiikaliifHOTO OILIHIOBaHHS CyaIi» € mpodeciiina,
oco0ucTa Ta colfiaibHa KOMIETEHTHICTS [ 14].

SIKmo OUIBLI MIMPOKO PO3IIsAAaTd npodeciiiHy KOMIIETEeHTHICTh, TO BOHA IMOBMHHA BKIIOYATH
3HaHHSA TMpaBa (piBE€Hb MPABOBUX 3HAaHb, 3HAHHS Ta 3aCTOCYBaHHS MIDKHAPOIHO-TIPABOBUX aKTiB,
KOHBEHIIIH TOII0), 3MaTHICTh MPOBOJUTH CYJOBE 3acimaHHs (PIBeHb MPAKTUYHUX HABUYOK, aHATITHYHI



31I0HOCTI TOILO), 3AATHICTh YXBAJIOBAaTH pillleHHS (PiBEHb YMiHb y 3aCTOCYBaHHI 3aKOHY, 3/IaTHICTb
apryMEHTYBAaTH 1 OOIPYHTYBATH IMO3UIIIO 3 TPABOBOT TOUKH 30PY, MUCHbMOBI BMIHHS, IPUIHATTS PIIlICHBb
Ha 3aKOHOJIaBCTBI Ta (hakTax, aHATITHYHI 3110HOCTI TOILO).

Ocobucra KOMITETCHTHICTh — 1) 3/IaTHICTh BUKOHYBATH obcsr poboTw,
2) KUIBKICTh PO3TISTHYTHX CHpaB, 3) KUIBKICTh CKACOBAHUX CY/IOBHUX PillIeHb Ta MiJICTaBU iX CKACyBaHHA,
4) HaAsABHICTh Ta KUIBKICTH pIllIEHb, IO CTAJIM MIiACTaBOIO JUIsi BUHECCHHS PIIICHh MIKHAPOIHUMH
CYJOBHMH YCTaHOBAaMH Ta iHIIMMHU MIKHApPOJAHWUMH OpTraHi3allisiMH, SKHUMH BCTAHOBJICHO HMOPYIICHHS
YkpaiHo MIXHApOAHO-TIPABOBUX 3000B’S3aHb, Y TOMY YHCII MEPErfisHyTHX IMicis BCTAHOBJICHHS
takoro nopymenHs Bepxosuum Cynom; 5) KUTbKICTh 3MIHEHUX CYIOBHX pIillIeHb Ta MiJCTAaBU iX 3MiHU;
CcaMO OpraHi30BaHICTh; JOTPUMAHHS CTPOKIB PO3IVISIAY CIIpaB; CEpeAHs TPUBATICTb BHUTOTOBJICHHS
TEKCTY BMOTHMBOBAHOTO pIIICHHS; CYJOBE HABAaHTAXCHHS MOPIBHIHO 3 IHIIMMHU CYLJISIMH Y
BIJIMOBIIHOMY CY/Ii, PETiOHI 3 ypaxyBaHHSAM IHCTAHIIIHOCTI, cremiam3aiii cyay Ta Cyaji; KUIbKICTh
CKapr Ha Aii cy[i; KUIbKICTh AUCHUIUTIHAPHUX MPOBAKEHD Ta 1X Pe3yJIbTaTH.

ComianbHa KOMIIETEHTHICTD TIepe0adae HasBHICTh TAKMX KOMIIOHEHTIB 5IK: 1) ypiBHOBa)KEHICTb;
2) cTpecoBa CTIHKICTh; 3) KOMYHIKaTUBHICTh; 4) 3/1aTHICTh ITiABUIYBAaTH CBiil (haxOBUl piBEHB.

Tomy mpodeciiiHy KOMIETEHTHICTh CYyIAi MOKHAa BH3HAUUTH SK KOMILUIEKC 0coOuCTOl
KOMIIETEHTHOCTI, 10 BU3HAYAETHCS OOCSATOM HAaBaHTAKEHHS 3 BHPIIICHHS ITyOJiYHO-TIPABOBHX CIIOPIB,
npodeciiiHoi — BHU3HAYAETHCS HASBHICTIO HEOOXIHMX MPAKTHYHUX 3HAHb Ta BMiHb, aHATITHYHHUX
3Mi0HOCTEH, MOpAIbHO-ETUYHUX SKOCTEH Ta COLIaNbHOI KOMIIETEHTHOCTI BHUPaXEHOI dYepe3
KOMYHIKaTHBHICTb, CTPECOCTINKICTh Ta Oa)kaHHs MOCTIMHO MiABUINYBaTH NpoQeciiiHuii piBeHb, SKi Y
CYKYITHOCTI 320€31eqyroTh 3A1iCHEHHS CIIPABEIJTUBOTO MTPABOCYIJIS.

[IpuHIMI KOMIETEHTHOCTI Mependadae HagBHICTh Y CYIi TAKMX KOMIIOHEHTIB SIK MPOQeECiitHO1,
COIIAIbHOT, KOMYHIKaTUBHOT Ta OCOOMCTOL.

Mu BBa)kaeMo, 110 KOMIIETEHTHICTh CY//Ii CTAHOBUTH CYKYIHICTh HEOOX1THUX LI0/10 €PEeKTUBHOL
3MIHCHEHHS TPaBOCYIIs Ha 3acajax BEPXOBEHCTBA IpaBa, IO 3a0e3nedye KOKHOMY MpaBO Ha
CIpaBeIUIMBUI Cyll Ta MOBary A0 IHIIMX MpaB 1 cBOOOM, cUCTEMAaTHYHUX (DYHKIIOHAIBHUX 3HaHb H
YMiHb Yy cdepi IopUCIPYACHIIII.

B upomy mani Bapro BkazaTu IyMKy MockBuu JIL.M., ska nama HaiOUIbII pPO3TOPHYTY
XapaKTepUCTHKY MPABOBOrO CTATyCy CYAJl 4epe3 CUCTeMy IpaB, 00OB’S3KIB Ta BIANOBIIAIBHOCTI, a
TaKOXX COLIAJIbHO-TICUXOJIOTIYHUX SIKOCTE€H o0coO0M mpu3HaueHoi uM o0paHOi Ha mocaxy y iX
HEPO3PUBHOMY 3B’SI3KY 3 CTATyCOM I'poMajsiHuHA Y Kpainu 3akpirsieHoro y Koncruryiii Ykpainu.

Tomy anmiHICTpaTMBHO-TIPABOBUN CTaTyC CyJJli BU3HAYAEThCA LIUIAMH M 3aBIaHHAMM HOro
npodeciiHol JiAIbHOCTI, BHUKOHYBAHOI COIlaJIbHOI (YHKIII 1 CTaHOBUTH BIJMNOBIJHY CYKYIHICTb
NPaBOBUX MOXKJIMBOCTEH, Mipy CBOOOIM MOBENIHKM CYJJi B CYCHUIBHOMY JKUTTI 1 mpodeciiHiit
JisIbHOCTL; 5) crienrdika npodeciifHoil AISUIBHOCTI CyJIl BUMArae neBHOro oOMeXeHHs (BUKIJIFOUEHHS)
JESTKUX KOHCTUTYIIMHUX TpaB 1 CBOOO rpoMasiHIHA.

Ha namy nymky, nmpaBoBHii cTaTyc Cy/il B KOHTEKCTI CKa3aHOr0 HalKpallle MpOosBISIETbCS Yepe3
peanizalito npuHIMMIB BU3HaueHUX y KoHctuTyuii YkpaiHu Ta psay 3aKOHOJABUMX aKTiB, 30Kpema
3akony Ykpainu «lIpo cymoyctpiit Ta cratyc cyaaiBy, «IIpo Koncturymiitnuii Cyn Ykpainn», Kogekcy
PO aaMiHICTpaTUBHE CYAOUMHCTBO YKpainu, Kogekcy cyaiiBcbKOi €TUKH, TOIIO

A. M. Konogiit Ta A. B. [laHunIIuH KII0YOBUMHU €JIEMEHTaMH MIPaBOBOIO CTaTyCy BH3HAYaIOTh
CTaTyCHI MPaBOBI HOPMH 1 MPABOBI BITHOCHUHM; Cy0’ €KTHUBHI IpaBa, CBOOOJM 1 IOPUAMYHI 0OOB’S3KH;
rPOMaJISIHCTBO; TMPaBOBI MPUHIMIHN 1 IOPUIWYHI TapaHTIl; 3aKOHHI IHTEpECH; MPaBOCYO’€KTHICTD;
IOpUIMYHA BiAMOBIIaTbHICTH, TPABOBIIHOCHHH 3araibHoro tumy [15;16].

Came npaBoBi npunnumu B.B Ilanaciok BBaxkae HEBiJl'€MHUMHU CKJIaJIOBHMH MTPABOBOTO CTATYCy
ocobwu [17].

Sk Gaunmo, ekl BYEH1 y IPAaBOBOMY CTaTyCl Cy/11B BUAUISIOTh MPUHIMIIN AiSUIBHOCTI CY/IIB.
Mu BBaka€EMo, IO HAWOUIBII 3MICTOBHMM Ta TPYHTOBHHMM IIiJIXOJJOM € caMe aHaji3 MPHUHIUIIB
CYIIIBCHKOI MisUTbHOCTI. [IpHHITMIHN SIK 3acaHUYl OCHOBU BCTAaHOBJIIOIOTH MEXI1 JI03BOJICHOT JTISUTBHOCTI
Ta MpaBuJIa MOBEIIHKA KOHKPETHOIO Cy/Il B yMOBaX BiANpaBiIeHHS MpaBocys. [IpuHIumm y cBoeMy
JIOCIIIJDKEHHI MM PO3IJBIIATUMEMO SIK HOPMATHBHO 3aKpilJIeHI TMpaBuja MOBEIIHKH, IO MAaloTh



3aKOHOJIaBY€ BiTOOPaXKEHHS, Ta MPUHLIUIH SIK BHYTPIITHBO MOpAJIbHI NEPEKOHAHHS CY/JIiB, SIKUMU BOHU
KEpYIOThCS Y CBOIH CY/IOBiH Ta 1M03acy0BIH AiSIILHOCTI.

[TinTBEepKECHHSIM CKa3aHOTO BUIIE € BU3HAYCHHS ACQiHIIii cTaTycy CyAli, MO0 MICTHTBHCS Yy
KOpuanuniii eHuukiionenii K BU3HAYEHI 3aKOHOM IIPaB, 3acajM, sIKI PErjaMeHTYIOTh NPUHIUIN Ta
rapanTii JiSUTBHOCTI CYAJiB, iX TOBHOBa)XCHHsS Ta OOOB'SI3KH, MOPSIOK OOpaHHs (NMPU3HAYCHHS) HA
nocajay, 3yHNUHEHHs IMOBHOBa)XEHb Ta 3BUIBHEHHS 3 IOCAAW, MiACTaBU HPUTATHEHHS CYAIIB 0
JTUCITUTLTIHAPHOI BiJIMOBIAAILHOCTI, 3aX0/IU 1X JEPIKABHOTO 1 COIlialbHOTO 3axucTy [18].

[Ipunnumamu, BimoOpaxkeHuMu y 3akoHi Ykpainum «lIpo cymoycTpiii Ta cTaTyc CymaiBy, IO
3HAXOMATHCS B OCHOBI MPaBOBOrO CTarycy cyami, € 1) He3amexHicTh cyami (crarts 48); 2)
HEJIOTOPKAHHICTh Ta IMYHITET cyaai (ctarts 49); BIANOBINAIBHICTh 32 HEMOBAry M0 CyAYy YW CYIIi
(crarrsa 50).

VY Pimenni Big 1 rpyanst 2004 poxy Ne 19-pn/2004 Koncturymiauii Cyx Ykpainu 3a3HaqMB, 1110
«HE3AICKHICTh CY/JIIB € HEBIJ'€MHOIO CKJIQJIOBOIO IXHBOTO CTATYCy, KOHCTUTYI[IHHUM TPUHITATIOM
opranizariii Ta GyHKIIIOHYBaHHS CYAiB 1 mpodeciitHol AisuTbHOCTI cyauiB. He3anexHicTh CyIiB mosrae
nepeaycim y iXHiii caMOCTIHHOCTI, HETIOB'SI3aHOCTI MPH 3IHCHEHH] PAaBOCY A Oy Ib-IKUMHU
o0cTaBMHAMU Ta 1HIIOI, KPIM 3aKOHY, Bojero» [19].

HesanexHicTb cyi 3a0e3neuyeThCsl HassBHICTIO KOMITJIEKCY TpaB Ta 000B’A3KiB i 4ac
3MIIHCHEHHS IPaBOCY IS

IiJ] 9ac peastizamii MOKJIaJICHUX Ha CYUIF0 000B’SI3KIB i Yac 3MiHCHEHHS TPaBOCY/I/s, OCTaHHIN
€ HE3JICKHUM BiJ] Oy/Ib-KOT'0 HE3aKOHHOTO BIUIUBY, TUCKY 200 BTpYYaHHS,

CyAns, KEpyIUHCh TPUHIMIIOM BEPXOBEHCTBA MpaBa, 3MIIMCHIOE TPaBOCYAIs  Ha
ocHoB1 KoncTutynii 1 3akoHiB YKpainu;

BTPYYaHHS y ASUTBHICT CYIUII IIOJO 3/AIHCHEHHS MPAaBOCYs 3a00pOHSETHCS 1 Mae HACIIAKOM
BiJIOBIAANIbHICTh, YCTAHOBIIEHY 3aKOHOM;

CyAns He 3000B’sS3aHMN JaBaTH JKOJHUX IMOSICHEHB IIOJO CYTi CIpaB, SIKi MepedyBaloTh y HOTO
MPOBAJKEHH1, KPIM BUMAJKIB, YCTAHOBJICHUX 3aKOHOM;

y BHUMOAAKy BTPY4YaHHS B [JISUIBHICTH CyAJl IIOAO 3IMCHEHHS TNPaBOCYIJs, OCTAaHHIN
3000B’s13aHUI 3BEpHYTUCS 3 MOBiIOMIEHHSIM J0 Bumioi panum mnpaBocynns T1a jgo ['eHepanbHOro
npokypopa [19].

Kpim Toro, He3anexHICTh Cyli 3a0e3neuyeThbcs HassBHICTIO TaKUX IOPUJIMYHUX TapaHTil, sk: 1)
0COOJIMBUI TOPSAOK MpPU3HAUEHHS, MPUTSITHEHHS 1O BIANOBIAAIBHOCTI, 3BUIbHEHHS Ta MPUIHHEHHS
MOBHOBA)KEHB; 2) HEAOTOPKAHHICTh Ta IMYHITET CYAJi; 3) HE3MIHIOBaHICTh CyAai; 4) MOpsIoK
3MIHCHEHHS TMPAaBOCY/JIsl, BU3HAYCHUM MPOIECYaAbHUM 3aKOHOM, TA€MHHIICI0 YXBAJCHHS CYIOBOTO
pimeHHs; 5) 3a00poHa BTpY4aHHs y 311HCHEHHs paBoCcy s; 6) BIAMOBIAAJIBHICTD 32 HEMOBAry 0 CyAY
YU Ccyaai; 7) OKpeMuil mopsaoK (iHAHCYBaHHS Ta OpraHi3alliifHe 3a0e3NeueHHs AisUIbHOCTI CYAIB,
YCTAHOBJICHMM 3aKOHOM; &) HaJleXHe MaTepiaibHe Ta coliaJbHe 3a0e3nedeHHs cyaai; 9)
(GyHKIIIOHYBaHHSl OpraHiB CYJJIIBCBKOIO BpSAYBaHHA Ta camMoBpsnyBaHHsS; 10) HasBHICTH 3aco0iB
3a0e3meueHHsT 0COOMCTOI Oe3Meku Cy/ji, YWieHIB Horo ciM’i, MaifHa, a TakoXX IHIIUMHU 3aco0amu iX
IIPaBOBOro 3axMUCTy; 11) mpaBo cyaJil Ha BIACTABKY.

HOpuan4HOIO TapaHTIEI0 HE3aJEeKHOCTI CYAJIB € 0e3CTpOKOBICTh 0OpaHHA iX Ha mocaay Ta
HEJI0TOPKAHHICTb.

HenoTtopkaHHicTh Ta IMYHITET CyAIl BioOpaskaeTbcs depe3 MPUTATHEHHS 0 PI3HOrO pPoay
IOPUAMYHOI BIAMOBIANBHOCTI (cTaTTs 49):

[To-nepuie, cynas He Moke OyTH 3aTpUMaHUM a00 yTpUMaHMU IiJ] BApTOIO YU apeuIToM a0
BUHECEHHS] OOBHMHYBAJHHOTO BHUPOKY cyay Oe3 3roam Bumoi pamu mpaBocynis, 3a BHHATKOM
3aTpUMaHHs CyJJi MiJ 9ac abo Bigpasy XK Mics BYNHEHHS TSHKKOTO a00 0COOIMBO TSKKOTO 3II0UHHY.

[To-npyre, n0 BIANOBIMATBHOCTI 3a yXBaJlGHE CYAOBE PIIIEHHS CYAII0 HE MOXe OyTH
HNPUTATHYTO, 32 BUHATKOM BUYMHEHHS 3JI0YMHY 200 AUCIUILTIHAPHOTO MPOCTYIIKY.

[To-Tpete, cyansd, misrae HeraifHOMy 3BUIBHEHHIO TICIS 3’ ICyBaHHS 0COOM y pa3l 3aTpUMaHHs
3a Mi03pOI0 Y BUMHEHHI 3JI04HHY, 32 BUHSATKOM:

1) sxmo Buioro pamoro mpaBoCys HaJaHO 3roAy Ha 3aTpUMaHHS CYIJl Y 3B’SI3Ky 3 TaKuM
TISTHHSM;
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2) 3aTpUMaHHs Cy[l MiJ Yyac abo Bigpasy K MICHs BUYMHEHHS TSKKOTO abo 0COOIMBO TSKKOTO
3JI0YMHY, SKILIO Take 3aTPUMAaHHA € HEOOX1THUM Ul IONEPEPKEHHSI BUMHEHHS 3JI0YMHY, BIIBEPHEHHS
Y1 NOTIEPEHKEHHS HACIIKIB 37104nHY a00 3a0e3medeHHs 30epekeHHs T0Ka3iB I[bOTO 3J0YHHY.

3) cynns He Moxe OyTu MiIaHUH IPUBOAY M NMPUMYCOBO JOCTABIECHHUH 10 OyAb-IKOrO OpraHy
YH YCTAaHOBH.

[To-deTBepre, migo3pa MOBIAOMIISAETHCS CYIl Y BUMHEHHI KPUMIHAJIBLHOTO IPaBOMOPYIICHHS
nuire ['eHepalbHUM TPOKYPOPOM ab0 HOTo 3aCTYITHUKOM.

Ilo-m’ste, cynnsa Moxe OyTM THUMYAcoBO BIJACTOPOHEHMH BiJ 3IIHCHEHHS NpPaBOCYAJs Ha
mijcraBi yxBayiu Bumioi pagu npaBocy st Ha CTPOK He OUIbIIE IBOX MICSIIB Yy 3B 513Ky 3 MPUTATHEHHSAM
JI0 KpUMIHAJILHO1 B1JIMOBIIaJILHOCTI HA MiJICTaBl BMOTHBOBAHOTO KJIOMOTAaHHS [ €HepaIbHOTO MPOKypopa
a0 0ro 3aCTyIHUKA B TIOPSIJIKY, BCTAHOBJICHOMY 3aKOHOM.

[To-mocte, NPOAOBXKEHHS CTPOKY THMYAacOBOIO BIJACTOPOHEHHS CyZAJAl BiJ 3/1HCHEHHS
MPABOCYS Y 3B 513Ky 3 MPUTATHEHHSIM JO0 KPUMIHAIBHOI BIAMOBITAIBHOCTI 3/MIHCHIOETHCS B TOMY K
MOPSIIKY Ha CTPOK HE OUIbIe ABOX MICSIIB Ha MIiJACTaBl KJIOMOTaHHS [ eHepanbHOTO MpoKypopa ado
HOTro 3aCTYITHUKA HE MI3HINIE JECATH JTHIB JI0 3aKIHYCHHS CTPOKY, Ha KU CYAJI0 OyJI0 BiJICTOPOHEHO.

[To-chome, y BHMaaKax MPUTSITHEHHS A0 MUCIUILIIHAPHOI BIAMOBINAIBHOCTI CYJJIIB, PIIICHHS
PO 3aCTOCYBaHHS J0 CyAJi AMCUUIUTIHAPHOTO CTATHEHHS y BHJI MOJAHHS PO 3BUIBHEHHS CYIII 3
ocaau, TakKUi CyAds aBTOMATUYHO THUMYACOBO BIJICTOPOHSETHCS Bl 3AIMCHEHHS NPaBOCYIAs 10
YXBaJICHHS PIICHHS PO HOTO 3BUIBHEHHS 3 mocau Bumoro panoro nmpasocynast [20].

[To-BocbMe, mpoBeleHHS Oyab-sIKUX OINEPaTHBHO-PO3IIYKOBUX 3aXOJIB 4YM CIITYUX il
3IHCHIOETHCS JIMIIE 3 TO3BOJY CyAy Ta Ha MiJCTaBi CylOBOTO PIIICHHS, YXBAJICHOTO 32 KJIOTIOTAHHAM
['enepanbHOro mpokypopa abo IHoro 3acTynmHUKa, KEpIBHUKA pErioOHalbHOI MpPOKypartypu abo ioro
3aCTyIHUKA.

TakuM uYMHOM, IO MiA aAMIHICTPATUBHO-MPABOBUM CTATyCOM CJiJ PO3YMITH IOPUIUYHO
3aKpiIUICHE CTAaHOBHUIE Cy0’€KTa B CYCHUIBCTBI, IO PEaTi3yeThCsl Yepe3 BUKOHAHHS [EJIErOBAaHUX
JIep’KaBOl0  OOOB’SI3KIB Ta BUKOPUCTAHHSAM 3akoHHUX 1npaB. Came craryc XapakTepusye
B3aEMOBIJTHOCHHH M1 OCOOHCTICTIO Ta CYCIJIBCTBOM, TPOMAJITHUHOM Ta JEP>KaBOIO TOIIIO.

OTxe, aaMIHICTPaTUBHO-TIPABOBUI CTAaTyC MEBHOIO MIpOIO BCTAHOBIIIOE 3aKOHHI MEXi CBOOOIH
0COOHMCTOCTI, OOCSAT TIpaB Ta 00OB’SI3KIB Ta IHIIUX MPABOBUX MOMJIMBOCTEH 1 BIAMOBIIAILHOCTI.

3Bakatoun Ha €Bponeicbky xapTito npo 3akoH «[Ipo craryc cyaniB», miJl yac BUBYEHHS
IPaBOro CTaTycy CYIIIB CJiJl KepyBaTHCS BHYTPILIIHIMHM HOpMamH BHUIIOIO PiBHSA, /i€ MOBUHHI OyTH
BiJJ0OpakeH1 IPUHIUIM BiJIOBITHOTO CTaTyCy CyAi, a Horo mpaBmia — y 3aKOHO/IaBYMX HOpMax [21].

MiXHapOIHO-TIpAaBUN ACTEKT aJMIHICTPATUBHO-TIPABOBOTO CTATYyCy CYIJII PO3IJIAIAEMO uepe3
NpU3My BUBUYEHHsI €BpoIeichKoi XapTii Mpo craTyc cyaliB. ToMy cTraTyc CyAJliB MOXHA PO3LIHIOBATH
K KOMIUIEKC NpaB, 00OB’S3KIB Ta rapaHTiil, 110 mepeadayeHi 3aralbHUMU NPUHIUIAMU; HOPSAKOM
BiZI0OpY, MpuiioMy Ha poOOTy, MOYATKOBOTO HABUAHHS; MOPSAIKOM MPU3HAUYEHHS Ta HE3MIHIOBAHICTIO
CyJJll; TPaBOM Ha BUHArOpOJY 1 colliaibHe 3a0€3MeYeHHs 3 TapaHTIIMU TIOKPUTTSI COIllaTbHUX PU3UKIB,
NOB'A3aHUX 3 XBOPOOOIO, MAaTEPUHCTBOM, HENI€3JJaTHICTIO, CTAPICTIO 1 CMEPTIO; MOPSAIKOM MPOCYBAHHS
mo ciuyx0i; MiJIcCTaBaMH Ta TOPSAKOM TMPUTATHEHHS 10 BIAMOBIATBLHOCTI; MPAaBOM Ha MPUIHUHEHHS
3/1IHCHEHHS TOBHOBA)KEHbB B 3B’SI3KY 3 BIJICTABKOIO.

Takox KOpPECHOHIYIOThCSI MPUHIMIIN aJMIHICTPATUBHO-TIPABOTO CTaTyCy CYAJ, 3aKpiIUIeH] y
3akoHi Ykpainu «IIpo cymoyctpiii Ta ctaTyc CyZ/1iB» BiANOBIAHO 3 KOHCTUTYIIMHUMHU HOpMaMu. Tak,
AQHAJIOTIYHI TPUHLUIHN II0J0 HE3AJIEeXKHOCTI Ta HEAOTOpKaHHOCTI cyani (cr. 126), 3aiiicHeHHS
IpaBOCYAJs SIK CaMOCTIHHO Cyaero, Tak 1 3a ydacTio mpucskHHX ( cr. 127), momo mHopsaky
MpU3HAYEHHS Ta 3BUIbHEHHS 3 mocaau (cT. 128), BepXOBEHCTBO MpaBa Ta He3aleXHICTh cy il (cT. 129),
060B’A3KOBICTh CyJ0BHX pimenb (cT.129%), ocobnuuii nopanok dinancysanns (cr. 130), cyamiBcbke
camoBpsanyBanss (cT. 130%) mictaTses B Koncrutymii Ykpainm.

3Bakal04uM Ha MDKHAPOJHUH JTOCBIJI PEryJIOBaHHS CYJIIBCKOI AiSIIBHOCTI, 30KpeMa BHUCHOBKY
KoncynpTaTiBHOI panu €BponerchbKuX CyIJIB MPO €TUKY Ta BIAMOBINAIBHICTH CYAJIB, 3a3HAYAETHCS,
10 MMOBHOBAXXECHHS, MOKJIAZCHI Ha CYJIIB CyBOPO MOB’s3aHI 3 LIHHOCTSMH CHPaBEJIUBOCTI, ICTUHH 1
cBobou [22].



CaMe TOMYy HAMOLIBII BarOMUM MPHHIIMIIOM CIIiJ] BBRXATH MPHHIMII CIPABEIIMBOCTI, X04a
BIJIKPUTOTO 3aKOHOJABYOTO 3aKPIMJICHHS LbOTO BHU3HAYEHHS HEMae, MPOTE MPHUHIIMII CIPaBeIIUBOCTI
3yCTpidaeThes y Oaratbox crarrax 3akoHy Ykpainu «IIpo cynoycTpiii Ta crtaTyc CyqaiB» — «3aBaaHHS
cyny» (ct. 2), «lIpaBo Ha cmpaBemmuBuii cym» (ct. 7), «lIpodeciitna mpaBHHUYa gomomMora Ipu
peamizanii nmpaBa Ha crpaBemuBuii cya» (ct. 10), «IIpaBa Ta 000B’s13ku cymui» (cT. 56), «[Ipucsra
cynai» (ct. 57).

Bbe3yMOBHUM € Te, 1110 MPUHLUI CIIPABEIMBOCTI BXOJUTH 10 MPABOBOTO CTATYyCy CYIJI Ta CIiJ
PO3IIIHIOBATH SIK KPUTEPId AISUIBHOCTI CYIJi Ta BUCTYNAaTH OKPEMOIO BHMOTOK 1O OCOOMCTOCTI
KaHJUAaTa Ha TIOCaay CyIIi.

Ha ogHoMYy piBHI 3 MPUHIIMIIOM CIIPaBEIJIMBOCTI MepeOyBaOTh TAKOXK MPUHIIUITA 00’ EKTUBHOCTI,
YECHOCTI, IOTPUMaHHS €THYHUX HOPM, PIBHOCTI, KOMIIETEHTHOCTI. PO3BHMBalO4YM TeMy aJMiHICTPaTUBHO-
[IPaBOro CTAaTyCy CYIJi, BapTO 3rajiaTd psAll MIKHAPOTHO-TIPABOBUX AKTIB, IO 3aKPIILUIIOIOTH OCHOBHI
NPUHIUIN IPAaBOBOTO CTATyCy CyIAl, 30KpeMa €BpomneichbKy xapTito mpo 3akoH «lIpo craryc cynmiBy,
banranopceki npuHIMIM MoBeaiHKK cyaaiB, Pekomennaniro CM/Rec (2010) 12 Komitery MinicTpiB
Pagu €Bpornu neprkaBaM-4iIeHaM MO0 CYJIIB: HE3AICKHICTh, €(PEKTUBHICTH Ta 000B'SI3KH.

Came, crnuparouuch Ha IIi HOPMATHBHI aKTH, MH BBaXXa€MO 3a MOTPIOHE PO3IIIAHYTH
aJIMIHICTPaTUBHO-TIPAaBOBHM ~ CTaTyC CyAdl 4Yepe3 CYKYINHICTh NPUHIMIIB  CIPAaBEIUBOCTI,
00’ €KTUBHOCTI, YECHOCTI, TOTPUMAHHS ETUYHUX HOPM, PIBHOCTI, KOMIIETEHTHOCTI, HEYMEPEKEHOCTI.

[IpuHIMN CcHpaBeAIMBOCTI CYyIJi pealli3yeTbcs Yepe3 3AiMCHEHHS QYHKIIT  MpaBOCYIAS
HE3aJISKHUM 1 HEeyNepeHPKeHUM CyJOoM Ta 3a0e3neuyeTbcs 30BHINIHIMU Ta BHYTPIIIHIMU YMHHUKAMH.
Tak, 10 HUX HaJIe)KaTh MOPAJIbHI IKOCTI Cy[i, HOTO 00’ €KTHBHICTh Ta 1HAWBITyaTbHI OCOOIUBOCTI.

[IpuHIMI PIBHOCTI peai3yeTbcs HUIAXOM 3a0€3MeYeHHs] PIBHOTO CTaBJICHHS [0 YYaCHUKIB
cynoBoro 3acimannsa. Cymus gk ocoba, MmO 3aiicHIOE (YHKIII TpaBOCYyAls, 3000B’s3aHHNA 3
OJIHAKOBUMU BHMOTaMH CTaBUTHCS 10 YYaCHUKIB CYAOBOTO 3aciflaHHS, HE3alle)KHO BiJ] pPacoBoOi
HAJIC)KHOCTI, KOJIBOPY IIKIPH, CTATTI, PEIIrii, HAllIOHAILHOTO MOXO/KEHHS, KaCcTH, HeMpare3aaTHOCTI,
BiKY, CIMEITHOT'O CTaHy, CEKCyaJbHOI Opi€HTAIlil, COIliaTbHO-E€KOHOMIUHOTO CTaHy.

[IpuHMn HeynepeakeHoCT1 nepeadayae BaKIMBICTh BMIHHS M1J] 4ac CYJOBOIO 3aCi/laHHs CBOEIO
MOBEIIHKOIO UM CJIOBAMHU HE JIEMOHCTPYBATH MPUXWIBHICTh UM YHEPEIKEHICTh 10 YJaCHUKIB CYJOBOTO
3aciJaHHA, HEe 3BEpTAl0uM yBary Ha piBE€Hb COIIAIbHOTO 3a0€3MEeUeHHs UM MOCay yYacHHUKA CyJOBOTO
npoiiecy. Lleit mopsaok cTocyeThest TaKOX 1 0¢10, IKi OepyTh yyacTb y 3[IHCHEHHI IPaBOCYAIS.

Tax, y banranopchbkux MpUHIMIIAX YITKO 3a3HAYAETHCS, 110 Y CYJJOBOMY 3acCiJIlaHH1 CyJ/Isl Ta 1HII1
YYaCHMKHM CYJOBOT'O 3acCifiaHHs 3000B’si3aHI yTpUMYyBaTHCs BiJ JeMOHCTpauii (Ha ciloBax Yl Y
MOBEIIHIII) YIEPEHKEHOCTI YW MPUXUIBHOCTI Ha MiJCTaBaX, M0 HE CTOCYIOThCS CIPaBH, 32 BUHSITKOM
TUX BMIIQJKIB, 110 MAlOTh 3HAYEHHS Ul MpEeaMeTa CyJOBOrO PO3MNISy Ta MOXYTh OyTH 3aKOHHUM
YUHOM BUIIpaB/aHi [23].

[TpuHiMn 00’€KTUBHOCTI CYAMIBCHKOI MISUIBHOCTI PO3IJISIAEMO Yepe3 MpU3MYy YTpUMaHHS
CyIIsIMH B XOJ1 CYIOBOTO pO3IJISAY BiJ HEOOTPYHTOBAHMX BHUCJIOBIIIOBAHb. OIIIHKM CHUTYyaIlli Ta
nyOJITYHUX BUCTYIIIB, 10 MOXE BIUTMHYTH Ha {yMKY CYCHUJIbCTBA I1[0JI0 Ti€T UM 1HIIOT OCOOH.

lNapanTi€eto 00’€KTUBHOCTI BUCTYIA€E MOKJIMBICTH CaMOBIABOAY CYIJIl, 30KpeMa BiH 3asiBIsi€
CaMOBIJIBI B ydacTi B PO3MNIAAI COpaBU B TOMY BHUMAJKYy, SKIIO JIi HbOTO HE € MOXIJIHMBUM
BUHECEHHS 00'€KTHBHOTO Ta HEYIIEPEIKEHOTO PIIIEHHS.

[IpuHIMO dYecHOCTI Ta HEMIAKYIHOCTI BHPAXa€TbCSd YEpe3 pIBeHb CYCHUIBHOI AOBIpH 10
JIISIIBHOCTI TOTO 4YM 1HmOro cyaai. Tak, 3a migcyMKamMu MisSTBHOCTI Ta KUIBKICTIO BHHECEHHUX
npaBocyaHuX pimeHb. Cynas B Oyab-sSKOMY BHIIQJKy IOBHHEH 30epiratu o0Opa3 100podecHOro
npodecioHana, MO0 CYNPOBOIKYE HOro sK MiA 4Yac 3/iicCHeHHS (QyHKUIA mpaBoCcyas, Tak 1 B
MOBCSAK/IEHHOMY KHTTI.

OO60B’13KOBUM €JIEMEHTOM IPAaBOBOTO CTaTyCy CYJJl € TOTPUMaHHA HUM BUMOT JOOPOYECHOCTI,
KPHUTEPISIMHU KO €

nepeBipKa Ha BIAMOBIIHICTh PIBHS KUTTSI Cy/JIl HASBHOMY B HBOT'O Ta WIEHIB Horo ciM’i MaiiHy i
OJIepKaHUM HUMH JIOXOJIaM;

MepeBipKka Ha CBOEYACHICTh MOJAHHS JEKJIapalliii cy0’€KTa BiJMOBIIATBLHOCTI Ta JOCTOBIPHICTH
3aJIeKIapOBAaHUX Y HUX BIJOMOCTEH;



HEBUYMHEHHS KOPYNIIHHUX MTPaBOMOPYIIECHb;

BIJICYTHICTb MIJICTAB JIJIsl IPUTATHEHHS CYJI1 10 AUCITUTUTIHAPHOI BIAMOBITAILHOCTI;

CYMJTIHHE BUKOHAHHS 000B’SI3KiB CyJI1 Ta JOTPUMAHHS HUM IIPHUCATH;

HEBTPYUYaHHs y IPaBOCY s, IKE 3A1HCHIOETHCS IHIIMMHU CYIJIIMU;

MIPOXO/KEHHS TIEPEBIPKH CYJIiB BIAMOBITHO 10 3aKkoHy YKpainu «I[Ipo BiHOBIEHHS TOBipH 10
CyJIOBOi BlIaJy B YKpaiHi» Ta 11 pe3yJbTarTy;

BIJICYTHICTb 3a00pOH, BU3HaueHNX 3akoHOM YKpainu «IIpo ounmienns Baaam» (ct. 62 3Y «lIpo
CYJIOYCTPIH Ta CTATyC CYIIIBY).

I'pomancekuii pyx «HecHO» copMynroBaB BIacHi KpUTEpii A0 KaHIUAATIB Ha mocaxy cyamui: 1)
HEMPUYETHICTh 10 Kopyniii abo KpUMIHAJIBLHUX IPABOIMOPYIICHB; 2) BiANOBIIHICTH CTHIIIO KUTTS
3a/1eKJIapOBaHUM J0X0/1aM Ta IPO30PICTh CTaTKiB;
3) HENPUUYETHICTH /10 MOPYLIEHHS [IPAB JIOANHY; 4) TOTPUMAHHSI HOPM €THKH.

lomo kareropii cmpaBemmBoro cyny, 1o T.I'. AOomH BBaXkae, M0 CHOpPaBEAJIUBICTh
PO3KPUBAEThCA Yepe3 3aCTOCYBAaHHS 3aKOHIB, BU3HAHUX CYCHUIBCTBOM $IK CIPABEUIMBI, BUPILICHHS
CHpaB TUTbKH Yepe3 BCTAHOBJICHHS iCTUHH HA OCHOBI ()aKTUYHUX 00CTaBHH [24].

TakuMm 4YMHOM, aJMIHICTPATUBHO-TIPABOBMM CTaTyCc CyAJI BHU3HAYAETbCS MPOLETyPHUM
MOPSIKOM BHKIIIOYHOTO JOOOPY Ta MiJBUINEHHS CYJJIiB MO CIYXOi, IO TPYHTYETHCS Ha O0'€KTHBHHUX
KpPUTEPIsAX, SKI MONEpPEeHbO BU3HAUEHI aJMIHICTPAaTUBHUMHM HOPMaMH Ta KOMIIETEHTHUMH OpraHamu
nepxkaBHoi Biaau. Came Taki pillIeHHsT OOYMOBIIOIOTHCSI piBHEM KBasi(ikallii, BMiHb Ta MOTEHIANy,
HEOOXIHUX JUIsl BUPIIIEHHS CIpaB MpU 3aCTOCYBaHHI 3aKOHY, 30epiraiouu Mpu LbOMY TMOBary o
JFOICHKOI T1THOCTI.

Po3srnsaaroun aaMiHICTPaTUBHO-IIPABOBUH CTaTyC CYZJI, BapTO 3BEPHYTHCS 10 TIyMaueHHS
nporo moHATTs HO.II. bursaka, sxuil agMiHICTPaTUBHO-TIPABOBUI CTAaTyC pPO3IIIANAE SK YaCTUHY
3arajlbHOr0  CTaTyCcy Ta BKJIOYa€ aJMIHICTpaTUBHY IHPaBOCYO €KTHICTb, SIKy CTaHOBIISATh
aJIMIHICTpAaTUBHA TMPAaBO3JATHICT 1 aaMiHiCTpaTHBHA mdie3naTHicTh [25, c. 58-59]. Sk Gaummo,
PaBOCYO €KTHICTh BUCTYIA€ CKJIAIOBUM €JIEMEHTOM CTaTyCy, 110 OXOIUTIOE COOO0 IIpaBa Ta 000B’SI3KU.

[IpaBocy0’eKTHICTH Ma€ CBOIO CTPYKTYpY. Tak, agMiHICTpaTUBHA MPaBOCYO’ €EKTHICTb, HA TYMKY
B.K. KonmnakoBa, BigoOpakae MOTEHIIIHY 37aTHICTh MaTH IpaBa W 00OB’s3KU Yy cdepi IepKaBHOTO
YIOpaBJiHHA, O[O0 1 CTAaHOBUTH aJMIHICTPATHUBHY MPaBO3JATHICTh Ta 3/aTHICTh peasli30ByBaTH HaJaHi
npaBa i 000B’s13kH y cepi IepKaBHOTO YIpaBIiHHS — aqMiHICTpaTHBHA Jie3aaTHicTh [26, C. 97].

BukopuctoByroun Meron  JIeAyKiii, MM JIMIIIM  BUCHOBKY, 10  aJMIHICTpaTHBHA
NpaBOCYO €KTHICTh — 1€ 3/IaTHICTb 0coOM OyTH Cy0’€KTOM aJMIHICTPATHBHOIO IpaBa, TOOTO MaTH
cy0’eKTUBHI IIpaBa Ta 00OB’SI3KU Ta 3JaTHICTD iX peani30BYyBATH.

i€l x nymku gotpumyetsesi B.I. HoBockosoB, sikuit 10 ckiaxy aJMiHICTPaTHBHO-IIPABOBOIO
CTaTyCy BKJIIOYA€ aIMIHICTpPATUBHY IIPaBOCYO’ €KTHICTh, MpaBa Ta 000B’s3ku [27, c. 87].

L{i BU3HAUYEHHS € HETIOBHUMHU, OCKIIBKU Ha PIBHI 3 MPaBO3JATHICTIO Ta AI€3AATHICTIO CKIaI0BUM
€JIEMEHTOM 3arajbHOi CTPYKTYpH aJIMIHICTPAaTUBHO-IIPABOBOIO CTATyCy CYAJl CNiJl BUAUIUTU TAKOXK 1
1€30aTHICTD.

Y upomy wmum migrpumyemo mnosuiiro B.®. fkoBmeBa Ta A.B. Ilaciunmka, ski TIij
aJMIHICTPATUBHOIO JIETIKTO3/AaTHICTIO BOAYan 3[aTHICTh CAMOCTIMHO BUMHSTH BOJBHOBI FOPUIAHYHO-
3HaYuM1  JisiHHS, 10 HE  ONOCEpPEAKOBYIOThCS  IMPABO3JATHICTIO 1 BHU3HAIOTBCA  IPaBOM
a/IMIHICTPaTUBHUMHU MIPABONOPYILIEHHAMH [28].

AJIMIHICTPaTUBHO-TIPAaBOBUI CTaTyC MpeACTaBHMKA CYyIOBOi BJaJM O3Hauyae OYyTH HOCIEM
Cy0’€KTUBHUX NpaB Ta IOPUIMYHUX OOOB’A3KIB MpodeciiHOro Cyaji Ta HECTH BiANOBIJAIBHICTD,
nepeadavyeHy 3aKOHOM.

Mu B nesikiii Mipi miaTpumyemo Touky 3opy L.I'. OpnoBchKoi, ska BBaXkae, 10 aJAMiHICTPaTUBHO-
MPaBOBUI CTATyC CYJI1 CKJIaJa€ CYKYITHICTh MpaB, CBO0OO I, 000B’s3KiB, 110 TAPAHTYIOTh Y4acTh CY/JIIB B
yIpaBlliHHI JEp)KaBHUMHU CIpaBaMU M 3aJ0BOJIEHHS IYOJIYHUX Ta OCOOMCTHX IHTEpeciB uepes
JUSUTBHICTD JIep’KaBHOT BJIaJId M OpTraHiB MICIIEBOTO caMOBpsyBaHHs [29].

Tomy anMmiHICTpaTMBHO-TIPABOBY CTPYKTYPY IMPaBOBOTO CTAaTyCy CYIJl CIiJl PO3LIHIOBATU SIK
CHUCTEMY aJMIHICTPaTUBHOI MPaBO3JIaTHOCTI, MI€3AATHOCTI, TOOTO CYKYIHICTh NpaB Ta OOOB’S3KIB
CyIJiB, TIOB’S3aHUX 31 3JiMCHEHHSAM TMpaBocyAns, Mo 3akpituieHi KoHcrutyuiero VYkpainu,
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aJMIHICTPAaTUBHUM 3aKOHOJABCTBOM Ta 1HIIMMHU 3aKOHAMH, a TAKOXK 3AaTHICTh HECTH aMiHICTPATUBHY
BIJIMOB1IAJIbHICTD 32 TIOPYIICHHS MPUITHCIB HOPM 3aKOHO/IaBCTBA (aIMIHICTpAaTUBHA JCIIKTO3AaTHICTH).

B KoHTEKCTI MpoaHai30BaHOTO MaTepiaiy, 3Aa€ThCSl HEJOCTATHBO CTPYKTYPOBAHUM BU3HAUCHHS
IBanmmyka A.A., akuil BBaXkae, 10 aAMIHICTPATUBHO-IPABOBUI CTAaTyC CyZJl nepeadadyae CyKyImHICTb
a/IMIHICTPAaTUBHO-TIPAaBOBUX €JIEMEHTIB, fKI BH3HA4YalOTh Micllé 1 POJIb BHCOKOKBaNi(piKOBaHOTO,
JIOCBITYEHOr0 Ta MaTPIOTUYHO HAIAIITOBAHOIO IOPUCTA IIOA0 IMPU3HAUEHHS HOro CyAJer0, MPUHHATTS
HUM TIPHUCSTH, MPOXO/DKCHHS Kap'€pu Ta 3BUIBHCHHS 3 MOCAAM CY/Ji, IO CKIAJA€ThCA 3 00cAry
paBOCY0’€KTHOCTI, KoMIleTeHIii (00OB’s3KiB 1 TpaB), HE3aJIEKHOCTI W HEJOTOPKAHHOCTI Ta
CHeniajJbHOI AUCHUILTIHAPHOI BiIMOBIIANBHOCTI, SIKA 32 CBOEIO CYTHICTIO Ma€ aaMiHICTpaTHBHI O3HAKH
[30].

AJMIiHICTPaTUBHO-TIPABOBHI CTaTyC CJiA PO3MNIAJATH 3 TOYKU 30py KOMIUIEKCHOI OLIHKH HE
TUTBKH SIK TTOcaau mpodeciiHOro Ccyaai, ajle i Sk ocoOM KaHAuaaTa Ha Mocaay Cy/Al, 0 HAIIIE€ThCS
CYIJIIBCbKMMH TIOBHOBXCHHSMHU Ta peanizye cebe sK MpPeJCTaBHUK CyAOBOi BiaaM; SIK IMyOsiuHa
mocagoBa ocoba; gk ocoba, IO 3aiiMae BiAmoBigaabHe ab0 OCOOJMBO BiAOBiAadbHE CTAHOBHUILE 3
MiBUIICHUM KOPYIIIIHHUM PU3HKOM; SIK 0c00a, 110 3/iiCHIOE Ha TpodeciiiHOMY PiBHI PaBOCY .

AJMIHICTPaTUBHO-TIPABOBUIN cTaTyCc Cy[ai OOYMOBIIOETHCS 3aBOaHHS aMIHICTPAaTUBHOTO
CYJIOYMHCTBA, M0 BU3HA4YeHO y CT. 2 Komekcy aaMiHICTPaTHBHOTO CYAOYMHCTBA YKpaiHH, 30KpeMa
BUpIIIEHHS CHOpiB y cdepl MmyOnidyHO-MIPABOBUX BIJHOCHH, /i€ OJHIET 13 CTOPIH MPOLIECYy BUCTYIA€
CyO’€KT BIIaTHUX MOBHOBaXKEHH [31].

Ha miacraBi BuIlecka3aHOro MOKHA 3pOOUTH HACTYIHI BUCHOBKH.

1.  AnminicTpaTHBHO-NpaBOBHMIA CTaTyc Cymi — II€ OAMH i3 PI3HOBUIIB MPABOBOIO CTATYCy
0co0M, 10 BH3HAYAETHCS CYIIBCBKUMU TMOBHOBRXEHHSAMHM, 10 JeJeroBaHi cyami B cdepi
a/IMIHICTPAaTUBHOTO CY/IOYHHCTBA.

2. Cyans wmae yHIKaIbHMA CHEIialbHUM  aJMiHiCTPaTMBHO-NIPABOBMH CTaTyC, SKHUi
BIJIPI3HSAETHCS BiJ MPABOBOT0 CTATYCY IHIINX Cy0 €KTIB aIMiHICTPaTUBHOrO Mpasa. [lepmum npoBiaiHUM
YHHHUKOM € Te, M0 CYAJIS HAJISKUTh J0 CyJOBOI TUIKH BIIAJIH, sIKa € HE3AJICKHOIO BiJl 3aKOHO/IaBYOI Ta
BUKOHABUOi TiJOK BIAAM, IO 3aXMIIA€ CYII0 BiJ OyIb-fKOTO BIUIMBY NpPU HPUNHHATTS CYIOBOTO
PILIEHHS; IPYTUM — IHCTUTYT HETOTOPKAHHOCTI CY 1.

3. [TpaBoBHii cTaTyc cyaai BapTO pO3MIIAAATH B PI3HUX IHTEPIPETALIAX:

SK TPEICTaBHUKA CYAIIBCBKOTO KOPITyCY, IO 3MIMCHIOE CIIpaBeUIMBE, HEYIEpe/PKEeHEe Ta
CBO€YACHE BUPIILIEHHs CHOpPIB y cdepi MyOniuyHO-MIPABOBUX BIHOCHH 3 METOI0 €()EeKTUBHOTO 3aXUCTY
npaB, cBOOOJ Ta 1HTepeciB (Pi3MYHMUX OCiO, MpaB Ta IHTEPECIB IOPUAMYHUX OCIO BiJ MOpYLIEHb 3 OOKY
Cy0’€KTiB BJaIHUX TOBHOBA)KEHb.

Cynnass B 1bOMY BHUIIQJIKy HaJUJIeHA CYAJIBCBKUMHU TTOBHOBXEHHSMHM, SIKI BH3HAYAIOTHCS
polecyaJTbHIUM 3aKOHOJIaBCTBOM.

sIK 0co0H, 110 3aMillla€ Iocaan 3 BIAMOBIAAILHUM Ta 0COOJMBO BiAMOBITAILHUM CTAHOBHIIEM Ta
KOPYNLIHHUM PU3UKOM Ta repeadayae mpoxo KeHHs CHeliadbHOl MepeBipKH

K (13M4HOi 0cO0M 3 OCOOJIMBUM IMPABOBUM CTaTyCcOM, 110 MAarOTh MEBHI MeXI1 peani3alii cBOiX
npaB Ta 000B’SI3KIB Ta BiAMOBI/IHI TapaHTii CBOET NiSJIBHOCTI,

3.B xomi ¢dopMyBaHHS aIMiHICTPATHBHO-TIPABOBOTO CTaTyCcy CYIIl CIiJ BpaxOBYBaTH
CYKYIHICTh BCIX €JIE€MEHTIB B3a€MOBIJHOCHH BCEpEIUHI CYIIIBCHKOIO KOPMYCY, B SIKUX BiAOyBa€ThCs
KOOpJIMHYBAaHHS Ta B3a€MOJIS CYIJIB Ha eTami 371iCHeHHs (YHKII] aJMiIHICTPAaTUBHOTO CY/JI0YMHCTBA,
BKJIIOYAIOUU HOTro mpodeciiiHy TisIbHICTh, WIEHCTBO B CYAIIBCHKOMY CITIBTOBapUCTBI, HA €Tarli Micisa
3aKIHYEHHS CYIIIBCHKOI AISITLHOCTI.

4. BinnoBiHUM NPAaBOBHM CTaTyCOM CYIJs HaJIUISETHCS B MOMEHT CKJIQJAaHHS MPUCATH, IO
00yMOBJIEHE CIICHIAIbBHAM TOPSIIKOM BiJI0OpY Ha TOcCany, 30KpeMa KaHIWJAT TMOBHHEH BiJIMOBIIATH
HACTYMMHUM BUMoraMm ) rpomMaasHcTBO YKpaiHu; 2) BIKOBHH IIeH3 — HE MOJOIIIMN TPUALSATH Ta HE
CTapUINil MICTAECITH I ITH POKiB; 3) BUILA IOPUANYHA OCBITa; 4) cTax npodeciitHoi AisIbHOCTI Y cdepi
mpaBa NIOHAWMEHINEe IT’ATh POKIB; S5)HASBHICTH BIAMOBITHOTO PIBHS KOMIETEHTHOCTI (collianbHa,
ocobucra, mpodeciiiHa Ta KOMYyHIKaTHBHA), JOOPOYECHICTH Ta BOJIOMIE JIEPKABHOIO MOBOIO; 06)
JTOTPUMYETHCS BIATOBITHUX €TUYHUX HOPM;



5. Tomy Mo’kHa 3pOOMTH HACTYIHI BUCHOBKHU IIOAO aJMiHICTPATHBHO-IIPABOBOIO CTATYCy CYIUIi:
1) € eneMeHTOM 3arajbHOTO MPABOBOTO CTATYCy CYyMi; 2) BimoOpakae WOro myOJaidyHE CTAaHOBWIIE Y
CyCHuIbCTBI; 3) 3aralbHUN TNPaBOBUH CTAaTyC OOYMOBIIOETHCS BiJIOBITHOIO aJMiHICTPATUBHOIO
paBOCYO’€KTHICTIO, BU3HAYCHMMH TIpaBaMH, CBOOOJaMH, OOOB’SI3KaMH, BIAMOBIJAIBHICTIO Ta
rapanrtismu; 4) nepeadadae 3aCTOCYBaHHS 10 KaHIUAaTa HA MOCT CyAJI KBadi(ikamiiiHUX BHUMOT Ha
MePEBIPKY JTOOPOYECHOCTI, TOTPUMAHHSI €THYHUX HOPM Ta HASBHOCTI BIJMOBIIHUX KOMIIETEHTHOCTEH
(ocobucra, mpodeciitHa, comialibHa Ta KOMYHIKATHBHA), IO PEATi3yIOThCS HA OCHOBI MPUHITUIIIB
BEPXOBEHCTBA, CIIPABEIJIMBOCTI, HE3aJICKHOCTI Ta HEIOTOPKAHOCTI; 5) PEryioeThCs CIelialbHUMU
3aKoHaMH; 6) 10 aaAMIHICTPATMBHO-TIPABOBOTO CTATYCy CY/Ii, SIK MPABUIIO, 3aCTOCOBYIOTHCS 3a00pOHH:
1) Bu3HaHA 0coba Cy/1oM OOMEXEHO Ji€31aTHUM ab0 Heale3JaTHUM; 2) Ma€ XpOHIYHI TICUX14HI YM 1HIII
3aXBOPIOBAHHS, 1110 NEPEIIKOKAIOTh BUKOHAHHIO (DYHKIIHN 31 3M1HCHEHHS TPaBOCYis; 3) Ma€e HE3HATY
YU HEMOTAIIEHY CYJUMICTh; 4) 010 SIKOTO Ji€ 3a00poHa 001MMAaTH BiAMOBIAHY MTOCATY.

Oxpemi 3a00pOHH CTOCYIOTBCS OCI0, sIKi 001iiMaly paHilie mocaay cyal, Tak 1) ocoba, mo 0yio
paHile 3BUIBHEHO 3 TOCAIM CY/AJII 32 BYMHEHHS 1ICTOTHOTO JUCITUIUTIHAPHOTO MPOCTYIIKY; 2) TpyOe un
CHCTEMaTHYHEe HEXTyBaHHs OOOB’S3KaMH, IO € HECYMICHHUM 31 CTaTycoM cyiaai abo BHSBHIIO HOTO
HEBIJNOBIIHICTh 3aiiMaHiil mocasi, 3) MOpyIIeHHsS BUMOT II0OJI0 HECYMICHOCTI;4) mOpyLIeHHS 000B’I3Ky
MiATBEPIUTH 3aKOHHICTH JDKEpelia MOXOKEeHHS MaiHa abo y 3B’s3Ky 13 HaOpaHHSM 3aKOHHOI CHIIH
00BHHYBaJbHUM BUPOKOM IIOJ0 TAKOi 0COOH.

BuchoBok. IlincymoBylouYM BHKIAJACHE MOXHA MPUATH IO BHCHOBKY NIpO Te, IO
aJMIHICTPATUBHO-TIPABOBUI CTaTyC CyAli SBJIs€ COOOK CYKYHHICTh CTPYKTYpPHUX €JEMEHTIB
(paBO3aTHICTH, JI€3AATHICTD, JCTIKTO3JATHICTD), SKUMU HAJUISETHCSA CYIISI 3 MOMEHTY MPUHHATTS
NPUCATH 1 10 3BUIBHEHHS 3 IOCaid, Ta BHU3HAYAIOTh MICIIE CYIJIi B CHCTEMI aJMiHICTPaTHBHOIO
CyJIOYMHCTBA SK TpodecioHana, SKUNH CIpPaBEUIMBO, HEYIEPEHKECHO Ta CBOEYACHO 3IMCHIOE
npaBocynns y cdepi myOmiuHO-IPABOBUX BiTHOCHUH BIAMOBIAHO 10 KBali(iKaI[ifHMX BUMOT Yy MeEXax
BHU3HAYEHOI KOMITCTEHIIi1.
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IlocTanoBKka mpoGjeMu Ta 3aBIaHHs AocTigxeHHsi. CucreMa MHUTHHX OpraHiB Ta MHUTHE
3aKOHOJIAaBCTBO YKpaiHH 32 YMOB CTPIMKOI'O Ta HECTaOLIbHOTO PO3BUTKY MyOIIYHOTO aaMiHICTpyBaHHS
B YMOBaX JIep>KaBOTBOPEHHS 32 YaciB HE3aJIEeKHOCTI YKpaiHU MOA0NAIN 3HAYHUH €BOIIOLIHHIN IUIAX 13
HEOJJHOPA30BOI0 Ta HETOCIOBHOIO 3MIHOIO IHCTUTYIIHUX MOAeNe opOpMICHHS MUTHUX OpPraHiB, a
TaKO’K 3 MOCTYNOBUM IPUBEICHHAM MUTHHUX NpPaBWJ Ta MPOLEAYP Y BIIMNOBIAHICTh A0 MIXXHAPOJIHUX
crangaptiB. OHaK, HE € BUYEPIIaHUM MOTEHIIIal HAyKH aJMiHICTPAaTUBHOTO MpaBa y YacTUHI PO3POOKH
HAayKOBO OOTPYHTOBAHMX pillleHb, CIIPSAMOBAHUX Ha ONTHMI3aIlil0 3a0e3MedyeHHs peai3ailii MUTHUMHA
OpraHamMH Jep>KaBHOI MUTHOI IOJIITHKH, 30KpeMa 3a0e3MeueHHs] MUTHOI O€3MEeKH Ta 3aXUCTy MUTHHUX
iHTepeciB YKpaiHu 1 CTBOPEHHS CHPHUATIMBUX YMOB JIJII PO3BUTKY 30BHIIIHBOCKOHOMIYHOI MisUTBHOCTI,
30epexeHHs HaJeKHOro OalaHCy MK MUTHHM KOHTPOJIEM 1 CIIPOLICHHSM 3aKOHHOI TOpriBii. MuTHe
3aKOHOJABCTBO YKpaiHU XapaKTepU3YyeTbCA 3HAYHUMHU 3aCaJHUYMMH, KOHLENTYAIbHUMU Ta IOPUIUKO-
TEXHIYHUMHU HEIOIKaMH, a TAaKOX YUCIEHHUMH HEBUKOPUCTAHUMHU MOMJIMBOCTSIMU IIIOJ0 ONTHUMIi3amii
MHUTHOTO aaMiHicTpyBaHHs. HailOinbil BakiIMBMMU HAyKOBHMH pE3yJIbTaTaMHM, SIKI OJEPXKYKOThCS Y
paMKax HayKOBUX JOCITI[UKEHb MHUTHOTO CIIPSIMYBaHHS, € Ti, 5Kl 3a0€3MeUyIOTh SKICHE OCYYaCHEHHS
JOKTPUHM  aJMIHICTPAaTUBHOIO IpaBa LUIIXOM HANOBHEHHS Ii HOBUMH Ta IPOrPECUBHUMHU
TEOPETUYHHMH KOHIICIIIISIMHA, a TaKOXX BU3HAYAIOTh MOXKIIMBOCTI peaii3allii HaWKpamoro JOpPOOKYy
BUYCHUX-aJIMIHICTPATUBICTIB y MOJIO)KEHHSAX MMTHOI'O 3aKOHOJIABCTBA Ta MPAKTHUI HOro 3aCTOCYBaHHS.
30KkpemMa, y CBITJII peKOMEHallili aBTOPUTETHUX MIKHAPOJHUX OpraHi3alliil Ta MpakTUKH MIKHAPOIHUX
CYJOBHUX YCTaHOB, HaWKpalloro AOCBiAy 3apyOiKHMX KpaiH Ta NEpeOBUX HalpalioBaHb JOKTPUHHU
aJIMIHICTPAaTUBHOTO TpaBa HAaraJlbHUM BHJAETHCS HAJIC)KHE HAYKOBE OMPAIIOBAHHS Ta 3aKOHOJAaBUE
BUPIIICHHS MHUTaHHS MPO BIANOBIJANBHICTh IOPUIUYHUX OCIO 32 MOPYLICHHS MUTHHUX IMPaBUI, aJKe
3aKpilUICHa MHUTHHM  33aKOHOJAQBCTBOM HEMOXJIMBICTh TNPUTATHEHHS IOPUAMYHHX 0OcCi0 10
BIJIMOBIAAILHOCTI 3a MOPYIIEHHS MUTHUX MpPaBWJI HEraTHMBHO BIUIMBAE Ha €(QEKTUBHICTH 1HCTUTYTY
BiJIMIOBIJAJIEHOCTI 32 MOPYIIEHHS] BUMOT MHTHOTO 3aKOHOJIABCTBA, PO3PHBAIOYH MPABOBUH 3B’SI30K MIXK
BUT0I0Ha0yBaueM MOPYIIEHHS] MUTHUX MPaBWJI Ta CAMUM MHUTHHUM IPABONOPYILEHHIM, YCKIIaJHIOIOUU
po3ciiyBaHHs MOPYIIEHHS MUTHUX MPABHUII Ta BCTAHOBJICHHS OCi0, 1110 € BUHYBATUMHU Y HOTO BUMHEHHI
Ta MarOTh MOHECTH MPABOBI HACHIJKW BUYMHEHHS MOPYLIEHHS MUTHHUX IMPaBMJI, a TaKOX M030aBIIIIOUN
IOpUJIMYHUX OCI0 MPAaBOBUX MPOIETYPHUX TapaHTIN, HE3BAKAIOUM HA TE, IO OLIBIIICTh MTPUMYCOBUX
3aX0JliB y paMKaxX pO3CIiyBaHHS Ta PO3MJIALY CHpaBU MpPO MOPYIIEHHS MHUTHUX IpaBWJI 3a4ilaioTh
IpaBa Ta 3aKOHHI IHTEPECH BIJNOBIIHUX IOPUIUYHUX OCIO.

AHani3 Jkepes Ta BHKJIAJ OCHOBHMX MOJIOKEHb JOCTiKeHHA. Po3noYnHaou BUKOHAHHS
BUIIIEBKA3aHOTO 3aBJaHHS, MIEPII 32 BCE, HABEJIEMO BU3HAYCHHS IMOPYIICHHS MUTHHX TPABWII Ta 3aCaIH,
Ha SKUX IPYHTY€ThCS aJMIHICTpaTHBHA BIAMOBIAAIBHICTD 32 IX BUMHEHHS.

Tax, MutHuM kogekcom Ykpainu (mami — MK Vkpainn) Bu3Ha4ueHo, 1110 MOPYUIEHHSIM MHTHHUX
IpaBUi € aJMIHICTpATHMBHE MPAaBOMOPYILEHHS, sKe sBJs€ cOOOI0 MPOTUIPaBHI, BUHHI (YMHUCHI abo 3
HEO0Oepe)HOCTI) il uuM OE3JiSUIBHICTh, IO TMOCATalOTh HAa BCTAHOBICHUM aKTaMH MHUTHOTO
3aKOHOJIAaBCTBA MOPSAJIOK MEpPEMIlllEHHs] TOBapiB, TPAHCHOPTHUX 3ac00iB KOMEPILIIHOro Mpu3HAYEeHHS
yepe3 MUTHHHA KOPIOH YKpaiHW, Ipen siBICHHS iX MHUTHHUM OpraHaM JUis TPOBEICHHS MHTHOTO
KOHTPOJIIO Ta MUTHOTO O(OPMIICHHS, a TAKOX 3JIHCHEHHs omepailiil 3 ToBapamu, 1110 epedyBaoTh i
MUTHUM KOHTpOJIeM ab0 KOHTPOJIb 3a SIKUMH MOKJIAJAEHO Ha MUTHI OpPraHu IHM, 1 3a SKI UM MHTHUM
3aKOHOJIAaBCTBOM IepedayeHa aJMiHICTpaTHBHA BIANOBiAaJIbHICTh. [Ipu 1bOMY, aJMiHICTpaTHBHA
BIJIMOBIAANIBHICTh 32 MOPYLIEHHS MUTHHUX IpaBWJI HAcTa€ y pasi, SKIIO 1[I BOHO HE TATHE 3a cO0O00
KpUMiHAIbHY BiAMOBiNanbHICTH (cT. 458 MK Ykpainm) [1].

AHani3yiouyd MOpYLIEHHS MUTHUX MpaBWI y po3pi3l HOro OKpeMHX €JIeMEHTIB, Hacamrepen,
KOHCTaTyeMO, II0 Cy0’€KTOM BiJNOBIJAIBHOCTI 3a MOPYIIEHHS MHUTHUX MPaBWJI 3aKOHOM BHU3HAuYEHI
¢13uuH1 0coOu, SKi Ha MOMEHT BUMHEHHS TAKOTro MPaBOMOPYUIEHHS HocATIH 16-piuHOTO BIKY, a MpH
BYMHEHHI TOPYIIEHb MHUTHUX MpaBWJI MiANPHEMCTBAMHM — IOCAZAOBI OCOOM LUX MiANPUEMCTB (4. 2
cT. 459 MK VYkpainn) [1]. Bogaouac, KepiBHUIITBOM 110710 MUTHHUX MpPaBONOpyLIeHb 10 AofaTky H mo
MiXHapOoHOT KOHBEHIIIi MpO CIPOLIEHHS 1 TapMOHi3allil0 MUTHHUX mpouenyp (mami — KoHBeHuis mpo
CIPOILEHHS Ta FapMOHI3aL1I0 MUTHUX MPOLEAYP) BCTAHOBIIIOETHCS, 110 3a MOPYILIEHHS MUTHHUX IPaBUII,
BUMHEHE (I3MYHMMHU 0cOOaMU BiJ iMEHI IOPUIMYHUX OCiO, BIANOBITHA IOpUAMYHA 0CO0a MOXKE HECTH



HACHIKM LUX TOpylleHb. Bka3yeTbcs Ha Te, IO OCKUIBKM YYaCHMKAMU EKCIIOPTHO-IMIIOPTHUX
oTiepalliii 3a3BUYail € PUANYHI 0COOHM, MUTHI MMPABOMOPYIICHHS MOXYTh OYTH TIOB’sI3aH1 3 HUMH, aJKe
gepe3 po3Mip CYYacHHX MiANPHEMCTB HE 3aBXKIU BIAETHCS BCTAHOBHTU (i3MUHY 0COOY, sKa MOXKE
CKOPHCTATHUCS MPABOMOPYLIEHHIM a00 OyTH €JMHUM CYO’€KTOM, SIKUi BU3HAYa€ CIPSIMOBAHICTh PillIeHb
B IOpUIMYHIA 0c00i. 30Kpema, y BUNAAKY HEBHUKOHAHHS MHTHUX IIpaBHJ depe3 Hea0aicTh
MPABOIMOPYIICHHS 3a3BUYail HE CTUIBKUM pPE3yJbTaTOM OJHOOCOOOBOTO pIllIEHHS, CKUIBKU YCIX
KOPIIOPATHUBHUX CTPYKTYP. 3@ CIIOCTEPEKEHHAMH YKJIaJadiB KEPIBHUIITBA L1 EKOHOMIYHA Ta COLlialbHa
peaNbHICTh JeAaini OUTbIe BUSHAETHCS 3aKOHO/IABISIMU: X04a KpaiHU 3arajlbHOTO IpaBa Ta ACsIKi OKpeMi
KpaiH{ UUBUIBHOTO MpaBa JaBHO NPUNHSIIM KOHIICTIIIIO PO BiANOBIAAIBHICTE IOPUINYHUX OCIO, 1HII
MPaBOBI CHUCTEMHM JIMIIE HEMIOJABHO IMOYAJId BHPINIYBAaTH 1€ NMUTaHHA [2, c. 6]. Takum uumHOM, 3a
3MICTOM pPO3’SICHEHb MIDKHApPOJHUX OpTraHi3alliii, 10 CHeI[iali3yloThcsl Ha NHUTAHHSIX MUTHOTO
aJMIHICTpyBaHHs, KpaiHU 3arajbHOro IpaBa Ta JesKi OKpeMi KpaiHH LUBUILHOTO MpaBa JaBHO
3arpoBaMId KOHIICTIIIO PO BiJNOBIJAIBHICTh IOPUIUYHUX OCi0, 3BayKarouu Ha Te, IO yYaCHUKAMHU
eKCIIOPTHO-IMIIOPTHUX ONEpalliid 3a3BUYail € IOpUAUYHI 0coOH, a IX pO3Mip Ta CTPYKTypa HE 3aBKAU
JI03BOJISIE BCTAHOBUTH (hi3W4HYy 0c00y, SIKa € BUT010HAOyBayeM BiJI IPaBOMOPYIICHHS a00 OyTH € IMHUM
Ccy0’€KTOM, BIJIMOBIAATLHUM 3a PIIIEHHS, AiI0 4 OE3ISUIbHICTh, SIKa BU3HAHA MOPYIIEHHSIM MHUTHUX
npaBWil (HANPUKIIAA, Y BUMAIKy HEBHKOHAHHS MHTHHUX IPAaBHJ 4epe3 HeAO0aliCTh MPaBOMOPYIICHHS
3a3BUYail € HE CTUIBKH PE3yJbTaTOM OJHOOCOOOBOTO PIII€HHS, CKITBKU JAEKUIBKOX KOPHMOPATUBHUX
CTPYKTYD).

Takoxx, HOCHIIKYIOUM THUTAaHHS JOUIIBHOCTI 3alpoOBa/KEHHS IOPUAWYHUX MEXaHi3MiB
3aCTOCYBAaHHS aJIMiIHICTPATHBHO-TIPABOBHX 3aXOJiB BIAMOBINATBHOCTI 1O MOPHIMYHHX OCi0 3a
MOPYIIEHHS. MUTHUX TPaBWJI, CJiJl 3BaXKaTu ¥ Ha Te, mo cT. 7 KoHBeHlIi mpo 3aXuCT mpaB JIIOJUHU 1
OCHOBOTONOKHUX cB0OOJ (KouBeHmis) [3] BUMarae BHKJIFOUATH MOKJIMBICTH IMOKAapaHHS 0COOHM 3a
37I0YMH, BUMHEHUH I1HIIOK OCO0OI0, IO PIBHOIO MIPOIO CTOCYETHCS SIK (PI3MYHUX, TaK W IOPUAMYHUX
oci6. 3okpema, y cBitii obctaBuH crpasu «G.I.LE.M. S.r.l.» Ta inmi npotu Itanii» €Bponeiicbkuii cyx 3
IpaB JIIOJIMHU BKa3aB Ha Te, 10 IOPUANYHI 0COOM BTPATHIIM YACTUHY MaiHa y MOPSAKY KOH(IcKaLii mpu
TOMY, 1110 BOHHM HE OyJM yJaCHUKAMH OYyIb-IKOTO KPUMIHAIBHOTO MTPOBA/KEHHS, aJI’)kKe OOBUHYBaYEHHS
npes’ sBUJIH JIMIIE X 3aKOHHUM Ipe/ICTaBHUKAM Y OCOOMCTIN SIKOCTI, a MUTaHHs Mpo He10OpOCOBICHUI
Ta KpUMIHAJIbHO-KapaHUH XapakTep pillleHb IOPUAMYHUX OCI0 y pamMKax KpUMIHAJIBHUX MPOBAIKEHb
BITHOCHO ii 3aKOHHHUX TNPEICTaBHUKIB Ta YYaCHHUKIB, He MocTaBano. lIpu3HauyeHHs KpUMiIHAIBHOTO
MOKapaHHs IOPUAUYHUM 0co0aM 3a LHUX 00CTaBMH MIXHAapOJHA CyJ0Ba YCTAaHOBA BU3Hajla HECYMICHUM
13 Bumoramu ct. 7 Konsenmii (G.LE.M. S.r.l. ta iami nportu Iramii, 3asBu Ne 1828/06, 34163/07 u
19029/11, n. 271-272) [4]. OTxe, npU3HAYEHHS FOPUIMIHUM 0COO0aM KPUMIHALHOTO TIOKapaHHS (SIKUM
32 y PO3YMiHHI IBOTO MIKHApOJHO-TIPABOBOTO JOKYMEHTa € 3HauHa KUTbKICTh aaMiHICTPAaTUBHUX
CTSTHEHb 3a MOPYLICHHS MUTHHUX IMPaBWII) 3a OOCTaBHH, KOJU BOHM He OyJM y4acCHUKaMH Oy/b-SIKOTO
KPUMIHAIBHOTO MPOBAKEHHSI, aJ)ke OOBUHYBauEHHS e/’ IBUJIH JIUIIE X 3aKOHHUM TMPEJICTaBHUKAM Y
0COOMCTIM SKOCTI, a MUTaHHS NP0 HEJOOPOCOBICHMI Ta KpUMIHAJIbHO-KapaHWM XapakTep pilIeHb
IOPUANYHUX OCI0 y paMKaxX KpUMIHAIBHUX MPOBAKEHb BIIHOCHO i1 3aKOHHUX TMPEICTaBHHUKIB Ta
YYacHHKIB, HE TMOCTaBajo, HE BIJAIMOBIIA€ 3a3HAYEHI BUMO31, 10 BUKJIMKAE HEOOXITHICTH BHECEHHS
BIJIMOBIIHUX 3MiH Ta JONOBHEHb Yy 3aKOHOJIABCTBO YKpaiHH MPO aaMiHICTPAaTUBHY BIAMOBITATbHICTD
JUIsl BU3HAHHS IOPUAWYHMX OCi0 cyO’€KTaMH aJMIHICTPATUBHUX IMPaBOMOPYIIEHb Ta PO3LIMPEHHS
MO>KJIMBOCTEH MIOJI0 TIIYMa4eHHSI aIMiHICTPaTUBHO-IETIKTHUX MPABOBUX HOPM Yy BIIMIOBITHUX CIIPaBaXx.

binpme Toro, 3a cinymHuM 3ayBaxkeHHAM A. B. Jlycuk, He3Baxarouu Ha Te, 110 Y KOHTEKCTI
MPOBAKEHHSI Yy CIIpaBax Mpo MOPYIIEHHS MUTHUX MPaBHII IOPUAUYHI 0c0OU OQIIifHO HE BU3HAIOTHCS
cy0’exTamMH aIMIHICTPATUBHOI BiJIMOBIAATILHOCTI, CAaME€ BOHU HECYTh HEraTHBHI HACIIAKU B pe3yibTaTi
3aCTOCYBaHHA MHUTHOI KOH(ickamii Ta MIAAI0ThCA AEIKMM CHelU(IYHUM MpOIeCyalbHUM JisM
(HampuKIaa, MHUTHE OOCTEXKEHHS YW B3ATTA MHpoO 1 3pa3KiB A NPOBEACHHS EKCIEPTU3M), SKi
OpI€HTOBaHI caMme Ha MPOpUAUYHHUX oci0. OfHak, 3a MOPUANYHUMH O0CO0aMH HE 3aKPITUTFOETHCS
MOJKJIMBICTh peastizallii >KOJHUX MPaBOBUX TapaHTId YW 3aXMCHUX IOPUIUYHHMX IHCTPYMEHTIB BIACHUX
mpaB Ta 3aKOHHUX IHTEPECiB, a/Ke iX Yy4YacThb VY BIANOBIAHUX aJIMiHICTPATUBHO-AETIKTHUX
MPOBAKCHHAX € HEMOXKIUBOIO [ 5, ¢. 35].



BucHoBku 3 pocaigxerns. [1iqcyMOByIOYHM BHUILEBUKIAICHE, MAEMO ITiJICTABU JOTPUMYBATUCH
MO3HUIIII MOJAO0 TOTO, M0 ONTUMAIBHOI TEPCIEKTHBOI BIOCKOHAJCHHS aJMIHICTPATHBHO-ACITIKTHUX
MOJIOKEHb MHUTHOTO 3aKOHOJABCTBA € BCTAHOBIICHHS BiIMOBIJAIBHOCTI IOPUIMYHUX OCIO 32 MOPYIIICHHS
MUTHHX TIpaBui. lle 3a0e3neunth 3acTOCYBaHHS MPOMOPIIHHUX aAMiHICTPATUBHO-TIPABOBUX HACIII/IKIB
NOPYIICHHSI MUTHUX TPaBHJI 0 HAJIGKHOTO Cy0’€KTa, AKUI MOJIMIIYye CBill (PiHAHCOBHMIA CTaH BHACIIIOK
BUMHEHHS aJMiHICTPATUBHOTO MPABOIOPYIIEHHS 0CO0aMH 13 TICHMM IPaBOBHMM 3B’S3KOM 13 HUM Ta
IZICHTUYHUMH THTEpecaMu, a TAaKOK HAJISKHY peallizalliio IOPUANYHUMEI 0CO0aMHU MPOIETyPHUX TIPaB Ta
rapaHTiid miJl 4ac po3CIigyBaHHS Ta PO3IIISAY CIPaB PO MOPYIICHHS MUTHHX MPAaBHJ, Y SKHX MOXKE
MaTH MiCII€ 3aCTOCYBaHHS NPHUMYCOBHX INPOIEAYPHHUX 3aXOiB, IO 3a4ilNalOTh MpaBa Ta 3aKOHHI
IHTepeCH IOPUANYHUX OCI0, OB’ SI3aHKX 3 BIAMOBIIHUM MOPYIIEHHSIM BUMOT MUTHOTO 3aKOHO/IaBCTBA.
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6. AAMiHICTPaTHUBHI KOPYNUIiHi IPABONOPYILIEHHS: NOHATTH, CYTHICTH Ta
0C00.,IMBOCTI

IMocTanoBka npo0JieMu y 3arajJibHOMY BHUIJISIAI Ta il 3B S130K i3 Ba’KJIMBUMHU HAYKOBUMH Ta
NPAKTUYHUMHU 3aBJaHHAMHU. B cyuacHii YkpaiHi KOpyHIisi € OAHIEI 13 OCHOBHHUX INpoOiieM, 10
3aBa)ka€ MOBHOL[IHHOMY COLIaIbHO-€KOHOMIYHOMY PO3BUTKY JI€p’KaBU, MIIPUBAE TOBIPY /10 IHCTUTYTIB
nyOJIiYHOT BJIa/ iU, HE 3HAXOAATh MO3UTHUBHOI OILIIHKM Ta HEOOX1AHOT MIATPUMKHU Yy CYCHUIBCTBI HA PI3HUX
PIBHSIX OpraHiB J€p>KaBHOI BJIaJIy Ta MICLIEBOI'O CAMOBPSITyBaHHS.

3a3HaueHUi BUJI NMPaABOMOPYIIEHb Yepe3 CUCTEMATHUHI MOCSITaHHS Ha MOBCAKIECHHHUH MOPSIOK
JUSUTBHOCTI OpraHiB MyOJIIYHOTO YIPABIIHHS CTAHOBUTH CYTTEBY 3arpo3y pi3HOIJIAHOBHM CYCHIIBHUM
BITHOCHMHAM, SKUHA (DOpMYeThCs, 30Kpema, 4yepe3 aaMiHICTpaTUBHO-NPABOBI NPHUIMCH, 3a00pPOHH Ta
oOMexeHHs 1 uepe3 sIKuit 31e011b1Ioro 3a0e3neuyerbes cTabiibHe iICHYBaHHS AepkaBu. He3paxkatoun Ha
HasIBHICTh 3HAYHOI KUIBKOCTI HAYKOBHX Ipallb, SIKi MIEBHOI MipOI0 BHUCBITJIIOIOTH NMPOOIEMHU MPOTHIIT
3aX0/1aMU aJMIHICTPAaTUBHOI BiJNOBIIaIBHOCTI, IO CTAHOBISATH COOO0 BaroMuii YMHHHUK y BHUPIIICHHI
npo6sieMu 1010 60poTHOM 3 MM HeraTUBHUM siBHIeM. Ha choroani B Ykpaini npoOiemu GpopMyBaHHS
Ta peai3alii AHTUKOPYMIIHHOI MOMITUKA € OJHUM 3 HaWaKTyaJbHIMINX, OCKIJIBKM MaciTadu
MOIIMPEHHSI KOPYIIIIii CTAaHOBJIATH PeabHY 3arpo3y IeMOKPAaTHIHOMY PO3BUTKY CYCHIBCTBA.

AHaNi3 ocTaHHIX A0CHiTKeHb 1 myOJikaniil, B AKMX 3all0YaTKOBAHO PO3B'SI3aHHS JaHOL
npoodJieMu i Ha siKi cnupaeTbes aBTop. [Ipobiaema agmMiHICTpaTUBHUX MPABOMOPYIICHB, TTOB’ I3aHMUX 13
KOPYIIIi€10, He HOBA B HAYIi aAMiHiCTPAaTHBHOTO MpaBa. Ii 10CiIKeHHIO IPUCBATHIA CBOI TIpalli HU3Ka



BITYM3HSHUX BUeHUX, 30kpema, B.b. Apep’sHoB, H.O. Apmam, O.M. bannypka, FO.I1. butak, B. M.
INapamyxk, JI.I'. 3a6pona, B.A. 3asropoaniii, O.I'. Kansman, O.B. Kok, M.I. Mensnuk, B.SI. Hactiok,
C.B. IletkoB, A.O. CeniBano, B.M. Comnosiios, B.f. Tauiii, O.B. Tepeuryk, I.C. Haykin Ta iHIIi BYeHi-
aJMIHICTPATUBICTH.

[Ipotunis Ta 3amobiraHHd KOPYMNLIHHUM TPABOMOPYLUICHHAM € IPEeIMETOM IMHIBHOI yBaru
HOBOCTBOPEHHUX JI€P’KaBHUX IHCTUTYTIB JEpXaBH, B TOH jX€ 4Yac, He 3aJUIIAIOTh I103a YBarow Ii
HEraTHBHI MpOsSBM 1 TPOMAACHKI oprasizaiii, 3acobu MacoBoi iH(oOpMalii, a TaKoX MepeciuHi
rpomMajgsHu. B 1pomy HampsmKy, Aep)kaBa 3poOuiia 4MMaio KpOKiB, IIPOTE peallbHUM cTaH pedeit
CBIAYUTH PO HEAOCTATHI 3yCHIUII 3 OOKYy JAep)KaBHUX IHCTUTYIIH y OOpOTHOM 3 KOPYHIIHHUMH
IIPAaBONOPYIIEHHAMH.

BuaijieHHs1 HeBUpilleHUX paHillle YACTHH 3arajbHoi MPo0/ieMU, KOTPUM TNPHCBAYYETHCS
o3HayeHa crarTsi. OJHUMMM 3 NEpIIMX KPOKIB JepxkaBH OylI0 HE OHOBIIEHHS aHTHUKOPYILIIHOrO
3aKOHOJIAaBCTBA, & MPHUHHATTS HOBOTO, IO CTAJO BAXJIMBUM IHCTPYMEHTOM y mpoTtuaii kopymiii. Tak,
NPUNHATTA HMU3KM 3aKOHOJABUMX akTiB, mouvHaroun 3 2014 poky, cnpsMoBaHUX Ha OOpoThOy 13
KOPYIILi€I0, 3yMOBWIO i mosiBy B Kozgekci mpo anMmiHiCTpaTHBHI MPaBOMOPYLICHHS HOBOI riaBu 13-A
«AJIIMIHICTPaTUBHI MPABOMOPYILIEHHS, OB’ sI3aH1 3 KOPYIILI€I0», 10 HApaxOBye Ha ChOTOJHI 9 craTeil,
SKi BCTaHOBJIOIOTH aJMIHICTPaTUBHY BIAMOBIAAJIBHICTG 3a CKOEHHSA KOPYNIIHHHUX [isHb. [IpoTe,
PI3HOMAHITHICTh MOTJSIB Ha MOHATTS «KOPYIIID» OOyMOBIIOE i 0araroacmeKTHICTh JIOCHIIKEHHS 3
TOYKH 30py aJMiHICTPaTUBHOTO 3aKOHO/IABCTBA.

@opmy.IIOBaHHS WiJIell cTaTTi (MOcTaHOBKA 3aBAaHHs). BucBiTieHHs mpoOieM BU3HAYCHHS
aJIMIHICTPaTUBHOTO  KOPYIIIHHOTO  MPaBOMOPYHICHHS  SIK  PI3HOBHIY  aJMIHICTPATHBHOTO
IPaBOMNOPYIIECHHS.

Buksiag ocHoBHOro martepiajy aociaifkeHHsi. J[OCHiDKyIOYM THTAaHHS aaMIiHICTPATUBHHUX
[IPaBOMNOPYIIEHb, IO IOB’S3aHI 3 KOPYILIEK CIiJI BIIIITOBXYBaTHCh BiJ 3aKOHOAABYOIO IOHSTTSA
a/IMIHICTPAaTUBHOTO MIPABOMIOPYIICHHS (MIPOCTYIIKY), O MicTUThCS y 4.1 ¢1.9 KYTIAII Ta Kpokyrouu Bif
3arajibHOr0 J0 KOHKPETHOTO CIpPOOYeEMO BU3HAUYUTH OCOOJIMBOCTI IPAaBOMNOPYIIEHb, IOB’S3aHUX 3
KOPYILIEIO.

BpaxoByroun 3akoHO/aBYE€ BU3HAYEHHS AJMIHICTPATUBHOIO IMPAaBONOPYUIEHHS TPAAMLIHHO 10
HOTO 03HAK HaJIeKaTh HACTYIIHI:

- 1e AisiHHS, TOOTO i uM Oe3AisUIbHICTh, a HE MyMKH, OakaHHsS YM IHIII TOJIOHI MPOSBH
TICUXIYHOI JISTIBHOCTI JFoAeH. [[ist — 11e akTUBHE HEBMKOHAHHS 00OB’SI3KiB, 3aKOHHHUX BHMOT, a TaKOX
HOpYLIEHHs 3a00poHH. be3IisbHICT — 1€ TaCUBHE HEBUKOHAHHS 000B’S3KiB.

- IPOTUIIPABHICTD, 1110 Neperdadae MOCATaHHS Ha 3arajlbHOOOOB’SI3KOB1 MpaBHJia, BCTAHOBJIEHI
TUM 4Y{ IHIIMM HOPMATHBHUM aKTOM, SIKI MOKYTb HaJeXaTH HE TUIBKM 10 aJMiHICTPaTUBHOIO IpaBa,
ane ¥ o 1HmMMX raimy3ed nmpasa. KpiM aiMiHICTpaTHMBHOIO, MOXXYTb OYTH HOPMH KOHCTHTYLIHHOTO,
(iHaHCOBOIO, IIMBUILHOTO, TPYJOBOTO Ta HIIUX rajy3el mpasa.

- BUHHICTh BHU3HAuae, 10 JISSHHSI CKOEHE YMHUCHO a00 3 HeoOepekHocTi. HasBHICTH BUHH —
000B’s3KOBa O3HAaKa aMIHICTPATUBHOI'O MPaBONOPYIIEHHS, BIICYTHICTh BUHM BUKIIIOYA€ BU3HAHHS il
aJIMIHICTpPATUBHUM MPaBONOPYIIEHHAM, Y TOMY YHCII 3a ioro GopManbHOi MPOTUIIPABHOCTI.

[IpoTte, mepenik UX O3HAK HE € BUUEPITHUM, JI€SKI HAKOBIII BUOKPEMIIIOIOTh M 1HII O3HAKH, I10
XapaKTepU3ylTh aAMIHICTpaTUBHE NpaBonopyuieHHs. OaHak, B po3pi3l AOCHIIKYEMOTO MUTAHHS Ta
Oepyds 3a OCHOBY 3a3HA4yeHi IOJIOKEHHS CIPOOYyeEMO BH3HAUYUTH OCOOJMBOCTI aJMIHICTPATUBHHUX
MIPAaBOIOPYIIEHbD, 1110 OB’ A3aH1 3 KOPYIIII€LO.

Hapasi cepen HaykoBLIB, sKi 3aiMalOThCsl BUBYEHHSAM KOPYILii, HE iICHYE€ OJAHO3HAYHOI TOYKU
30py IIOAO TEPMIHOJOTIYHOTO BH3HAUEHHS aJMIHICTpATUBHE KOpYMIliiiHE MpPaBOMOPYLICHHS Ta
a/IMIHICTpaTUBHE MTPABONOPYIIECHHS, OB’ I3aHE 13 KOPYIILI€IO.

[IpoananizyBaBIIM HalpaloBaHHS JOCTIAHUKIB B aHTHUKOPYMIIMHIN ramy3i, HaBeAeMO BJacHe
PO3YMIHHSI TPaBOBOi KOHCTPYKIIi «aJMiHICTpaTMBHE NpPaBOMOPYIIEHHS, IOB’A3aHE 3 KOPYILIEIO».
Haromocumo, mio ii BH3HAYeHHS MOKHAa HABECTH B HIMPOKOMY i BY3bKOMY 3HA4€HHI, OCKIJIBKH
6araToOXOIJIHICTh aJMIHICTPATUBHOIO MPABONOPYIIEHHS, OB’ S3aHOTO 3 KOPYILIE YHEMOXKIHUBIIOE
dbopMyBaHHS OAHOCTAMHOTO OAYEHHS ITHOTO SBUIIA. Y TOM e Yac JHIIe Horo 6e3mocepeaHe MHUpPOKe i
3arajibHe YSBJICHHS 1 CIIPOOH TIyMauyeHHs, Tak OM MOBUTH, «B3araii Mo 3arajisiM» MOXXYTb IIPU3BECTH 10



KOHCTaTallli HAyKOBISIMU (PAKTy HAsBHOCTI aJIMiHICTPATUBHOI'O KOPYIIIHHOIO MPaBOMOPYIIECHHS, IO
X HISIK HE BHpINTYE TPoOIeMHU HOro icHyBaHHA. [IporoHyeMO po3MeKOBYBATH II€ SIBUIIEC B ITUPOKOMY
Il By3bKOMY PO3YMiHHI: Y HIMPOKOMY — SIK Oe3MOCepeHhO BUHHA, MPOTUIPAaBHA MOBEIIHKA Cy0’ €KTa,
fKa I0CAra€ Ha BCTAHOBJICHUM NOPSAOK YHPAaBIiHHSA M 3a Ky aAMIHICTPATUBHUM 3aKOHO/AaBCTBOM
nepeadavyeHo BiANOBIJAIBHICTh, Y BY3bKOMY — SK [iSHHA 0OCO0M 3 JeQopMauifHUM CTaHOM
MIPaBOCBIZIOMOCTI, JISUTbHICTH KO MOB’s13aHa 31 cheporo Iep KaBHOTO YIPABIIHHSA, IIIIXOM peajlizarlii
HEI0 i a0o, HaBmaku, OE3MisITLHOCTI, IO TMOB’S3aHO 3 BUKOPHUCTAHHSM OCOOOI0 CBOTO CIIY:KOOBOTO
CTAHOBHMILA IT1J1 Yac MPOXOHKEHHS HEI0 JepkKaBHOI CIykOu. MeTa Takux JissHb — KOPUCIUBI MOTHBH. L5
NPOTO3HULIs MIOAO0 TPAKTyBaHHS KaTEropii MOHATTSA «KOPYIIiiiHE MpaBONOpYIICHHS» Oylia HaBeaeHa
HaMH B PaKypci IpoOaeMaTHKK BU3HAYEHHS [IHOT0 ssBHIA B YKpaini [1, ¢. 112-113].

B naniii cTarTi HE BIAIOYHCH A0 TEPMIHOJOTIUYHOTO PI3HOMAHITTA LUX ABOX JediHIIii HaMu
HaroJIOIy€eThCsl HA TOMY, L0 BOHU MAalOTh €MHE MIAIPYHTSA — L€, HO-Ieplle, € aJAMIHICTPaTUBHUMHU
NPaBOMOPYIIEHHIMH, Ta, MO-APYyTre 3a IX CKOEHHS mependadeHa aJMiHICTpaTUBHA BiANOBiAaIbHICT. Ha
MIATBEPHKCHHS 1i€l O3UIlii 3BEpHEMOCS 10 THX O3HAaK, sIKi XapaKTepU3yrTh HOTO SK aJAMiHICTpaTHBHE
IPaBOTIOPYIICHHS.

Kozekc npo aaMiHicTpaTHBHI IPABOMOPYIICHHS SIK OJHMH i3 OCHOBHUX aKTiB, B IKOMY MICTSIThCS
nepeBakHa OUIBIIICTh aIMIHICTPAaTUBHUX [IENIKTIB Haja€ YyHiI(piKOBaHE BH3HAYEHHS MOHATTIO
«aIMIHICTpaTUBHE TMPABOMOPYIICHHSI», SK€ W MOIMMPIOETHCS W Ha aJMIHICTPAaTUBHI KOPYIILiiHI
npasonopymeHHs. BignosigHo g0 cr. 9 Kogekcy Ykpaiau mpo aaMiHICTpaTHBHI MPaBOMOPYIICHHS ITi]T
aJMIHICTPATUBHUM MPABOIMOPYIIEHHSAM (TIPOCTYIKOM) BHU3HAETHCS MPOTHUIIPAaBHA, BUHHA (yMHCHa abo
HeoOepekHa) JIist 4 Oe3AIsUTBHICTD, KA MOCATaE HAa TPOMAICHKHUNA MOPSIOK, BIACHICTb, TIpaBa i CBOOOIN
IpOMaJisiH, HA BCTAHOBJICHUM HOPSIO0K YIPABIiHHS 1 32 SIKY 3aKOHOM Iepea0adyeHo aJMIHICTPAaTUBHY
BI/IIIOBITANIbHICTH [2].

VY upoMy BH3HAYEHHI HAa3BaHO TPHU XapaKTEpPHI O3HAKM IMPABONOPYLIEHHS (MPOCTYIIKY):
NPOTHIIPABHICTh, BUHHICTh Ta aaMIHICTpaTHBHA KapaHICTh. Y Teopii aaMiHICTPaTUBHOTO IMpaBa KpiM
[IUX TPHOX O3HAK BU3HAETHLCS 1€ U CyCIiJIbHA IIKIATUBICTh (CyCHiIbHA HEOE3MEeUHICTh, aHTUTPOMAJIChKa
CIPSIMOBAHICTB).

IIpoTte, Ha AyMKYy aBTOpPIB HaBYAJbHOI'O MOCIOHMKA «AJMIHICTpAaTUBHE MPaBO» BU3HAUYEHHS
aJMIHICTPATUBHOTO TMPaBONOPYLIEHHS (TPOCTYIKY) MICTHTh OOOB’S3KOBI O3HAKH MPOTUIIPABHOTO
JISTHHS, SIKe MOXe OyTH KBali(hikoBaHe SIK aIMIHICTPATUBHUN IPOCTYTIOK:

— NPOTHIIPABHICTh (T€, IO CYNMEPEUYHUTh MpaBy. 3a 3aralbHUM IPABHUIIOM, Ui MPUBATHUX
0ci0 J103BOJIEHO T€, 1110 HEe 3a00POHEHO 3aKOHOM, a TOMY, KOJIM TOBOPUTHCS MPO MPOTUIPABHICTD JisTHHS,
HIeThCs PO MOPYIICHHS TIEBHOT HOPMH TIPaBa);

— HasIBHICTb BUHU (Cy0’€KTUBHUI YMHHUK IPABONOPYIIEHHS, IO BKa3y€ Ha BHYTPILIHE
CIPUUHATTS TPABOMOPYITHUKOM BJIACHOTO TIOJOXKEHHS TPO NPUTATHEHHS [0 aIMiHICTpaTHBHOI
BiJIMOBIAAILHOCTI IOPUANYHUX OCi0);

—(opma aii (akTUBHA MOBEAIHKA) 4K O€3MIsSIbHOCTI (MTacMBHA IOBEIIHKA, BIICYTHICTb ii).
3arajJpHOI0 Ha3BOK MOXKE OYTH «JIiSTHHS»; MOCSATaHHSA HAa TPOMAJCHKHMI MOPSIOK, BIACHICTh, MpaBa i
CBOOOIM TPOMA/ISTH, HA BCTAHOBJICHUH TIOPSIIOK YIIPABITiHHS.

[lepenik o3HaueHUX 3arajdbHUX O0’€KTIB, HAa SKI MOXYTh MOCATaTH MPOTUIIPABHI JAISHHS, HE €
BUYEPITHAM, BiH TICPEBAXHO BCTAHOBIIOE HAMPSIMKH, B SIKUX MPAaBOBIIHOCHHH OXOPOHSIOTHCS
aJAMIHICTPATUBHO-JICTIKTHUM  3aKOHOJABCTBOM; HAsABHICTH y 3aKOHI MpsAMOI  BKa3iBKM Ha
aJIMiHICTPAaTHUBHY BiOBIIaIbHICTh 32 KOHKpETHE TisiHHSA [3, ¢. 285-286].

Buxonsun 13 HaBeAEHOTO, MOXXHA BHOKPEMHUTH psJ O3HAaK, SKI XapakTepHi Juis
aJMIHICTPATUBHUX MPaBONOPYIIEHb (IMPOCTYIKIB), SKi, K MPaBUJIO, B IOPUIUYHIN JIITEpaTypi 3BOASTDH
0 HACTYNHMX: NPOTHUIIPABHICTh, BHUHHICTh, aJMIHICTpaTMBHAa KapaHiCTh, JisHHS, CYCHUIbHA
HIK1JUTUBICTh (HEOE3MEeUHICTh), B pe3yJbTaTi 3/IHCHEHHS K01 MalOTh MICIe MOPYIIEHHS FPOMaJIChKOTO
HOPS/IKY, BIJIHOCHH BJIACHOCTI, MpaB 1 cBOOOI TPOMAJISIH, a TAK0XK HAsIBHOTO MOPSIIKY YIPABIIiHHS.

[TinTpuMyrO4YH OCTAHHIO TIO3UIIO, CITiJ] OUTBI JETATbHIIIE 3yMTUHUTHCS HA IINX O3HAKaX.

[IpoTunpaBHicTh. ICHYIOTH JBa OCHOBHMX MiAXOJM J0 BU3HAYEHHS 3MICTy NPOTUIPABHOCTI
aJIMIHICTPATUBHOTO MPABOMOPYIIICHHS:



- INPOTHUIIPABHICTH O3HAYAE, 110 JiSTHH MOJIATA€ B TOPYIICHH] MPUIKCIB IPABOBUX HOPM, 32
10 BCTAHOBJICHA IOPUINYHA BIMOBIATBHICTS;

- IPOTHIIPABHICTH MOJIATAE B 3a00pOHI BUMHEHHS MEBHUX isIHb HIISXOM YCTAaHOBJICHHS 32
HUX IOPUANYHOI BiAMOBinaabHOCTI [4, c.105].

BunHicTh, TOOTO L€ CBiOMMI BOJBOBHU aKT MPOTHIPABHOI MOBEAIHKH. BuHa momsrae B
MICUXIYHOMY CTaBJICHHI Cy0’€KTa J0 MPOTHUIIPABHOTO JISHHS 1 KOrO HEraTMBHUM HACHiJKaM Ta MOXE
OyTH yMHCHOIO a00 3 HEOOEPEKHICTIO. SIKIIO B NisIHHI BIACYTHS BUHA, TO BOHO HE € MPABOMOPYIICHHSM.
Cy0'ekTUBHA CTOPOHA 3HAXOIUTH CBIM MPOSAB BUKIIOYHO y (OpMi MpsAMOro ymuciy. I[HImMMu ciioBamy,
ocoba, ska iX yyMHHIA, YCBIIOMIIIOBaJa MPOTHIPABHHMA XapakTep CBOIX MAid 4M Oe3IisIbHOCTI,
nepeabdavana MmKiIMBI HACTIAKY 1 3HaNa Npo ix HacTtaHHsA. OcoOMBY yBary 3BepHEeMO Ha TOH (hakT, 110
YKOJTHE aJIMIHICTPAaTUBHE KOPYIIIiifHE TPaBOMOPYIICHHS HE BUMHAETHCS 3 HEOOEPEKHOCTI

AMiHICTpaTHBHA KapaHICTh MIPOCTYIKY SIK O3HAKA MOJISIra€ B TOMY, 110 32 HOro BUMHEHHs, 0co0a
NOBMHHA HECTH JIMIIE aMIHICTPAaTHBHY BiAMOBIAAIbHICTh. HaciikoM BUYMHEHHS MPOCTYIKY NOBHHHA
OyTH HEraTUBHA Peakilis 3 OOKY JIep)KaBHUX OPTaHiB y BHUIJISI 3aCTOCYBAaHHS 0 BUHHOI OCOOM CTSTHEHHS,
nependadeHoro Kogexcom Ykpainu mpo aJMiHiCTpaTHBHI IPAaBOMIOPYIICHHS.

O06’exkToM moOCSTaHHS OYyIb-SKHUX AAMIHICTPATUBHUX MPABONOPYUICHh BU3HAIOTHCS CYCHUIbHI
BITHOCHHH, Ha sIKi ITOCSITa€ MPaBOMOPYITHHK. SIKIO MpoaHalli3yBaTH HaJaHe 3aKOHOAABIIEM BU3HAUYCHHS
aJIMIHICTPATUBHOTO MPaBOMOPYIIEHHS (POCTYIKY), 10 MICTUThCS Yy ¢T.9 KYnAIL 1o MoXHa 3po0uT
BUCHOBOK, IO O0’€KTOM IIOCATaHHS BCIX aJMIHICTPaTUBHHX NPAaBOMOPYIIEHb MOXE BHCTYIATH
IpPOMAaJCbKUI MOPSAJIOK, BIACHICTb, IPaBa 1 CBOOOAM IPOMAJIsIH, BCTAHOBJICHUH MOPSIOK YIIPaBIiHHS.

OpHak, aHami3 ycCiX MOPUAMYHHX CKIQAIB aJMIHICTPATHBHHUX JEJIKTIB, IO TIOB’S3aHI 3
KOPYIILII€I0, a IX BCbOI'O JEB’STh, 3aCBIJUy€, 110 3aKOHOJABEIb JELI0 3BY3UB OO0 €KT IOCSITaHHS
a/IMIHICTPAaTUBHUX MPABONOPYIIEHb, OCKUIBKH 3a3HaY€H] MPABONOPYIICHHS CIPSIMOBaHI Ha TOPYIIEHHS
BuMor 3akoHy Ykpainu «IIpo 3amobiranas Kopymuii», e HaBOAUTHCS Take (GOPMYITIOBaHHS: «KOPYIILIis
— BHUKOPHUCTaHHS 0CO00I0, 3a3HAYEHOI0 y 4YacTWHI Hepuriid crarri 3 nporo 3akoHy, HAJaHUX i
CJIy’)KOOBHX MOBHOB@)KEHb YU IOB’A3aHUX 3 HUMH MOXJIMBOCTEH 3 METOIO OJE€p)KaHHS HENpaBOMIpPHOT
BUTOJM a00 MPHUIHATTA TaKoi BUTOAM YU NPUWHATTS OOILSIHKU/IPOMO3UIIT TaKoi BUroAu Uil cebe 4u
iHmMX oci0 abo BIAMOBIAHO OOIIMHKA/MIPOMO3HUIliS YW HAJaHHS HEMPaBOMIPHOI BUTOIM 0CO0i,
3a3Ha4eHIM y 4YacTuHI mepuriii crarti 3 mporo 3akoHy, abo Ha i1i BUMOry IHIIMM (I3UYHUM YU
IOPUJIMYHUM 0co0aM 3 METOK CXWIMTH If0 0co0y 10 MPOTHIPABHOIO BHUKOPHUCTaHHS HAJaHUX ii
CITY>KOOBUX MOBHOBA)XEHb UM OB’ I3aHUX 3 HUIMHU MOXKIIUBOCTEN» [5].

Kpim Toro, 3ayBaxumo, 110 B CEPEOBHUII YKPAiHCBKUX YYEHHX-IIPABO3HABIIIB Ta MMPAKTHKIB HE
BUPOOJIEHO YITKOTO BHU3HAYEHHA MOHATTA Kopynuii. OCHOBHI MIAXOAM IIOAO PO3YMIHHS KOPYMIii
MOYKHa 3BECTH JI0 TaKHUX: KOPYILIIO PO3YMIIOTh SK MIAKYM-TIPOJAXHICTh JEpKABHUX CIYXKOOBIIB;
KOPYIILIIO PO3TISAAI0Th SK 3JI0BKHUBAHHS BIIAJ0K0 a00 MMOCATOBHM CTAHOBHIIEM, 3/iHCHEHE 3 MEBHHUX
0cOoOMCTHX 1HTEpeciB a00 B IHTEpecax 1HIIMX OCi0; KOPYIIIIO pO3yMIIOTh K BUKOPUCTAHHS MOCAI0BUX
MOBHOBAXXEHb, CTATyCy IOCAIH, a TAKOX 1i aBTOPUTETY JIsl 3aJIOBOJICHHS OCOOMCTOTO 1HTEpecy abo
1HTepeciB TpeTix ocib [6, c. 7].

CycninpHa MKiUTUBICTE (HEOE3MEUHICTh) 1T Ui O€3/isIbHOCTI 03Ha4Yae, 10 BOHA 3aMO/IiI0€ a00
CTBOPIOE 3arpo3y 3amofAisiHHSAM IIKOAM a00 CTBOPEHHSIM HeOe3leku OoO0’€KTaM aaMiHICTPaTUBHO-
IpaBOBOi OXOpoHM, siKi mependadeHi y cT. 9 KVYnAIl. IlpoananizyBaBimIM BCl IOpPUIUYHI CKIIAAH
a/IMIHICTPAaTUBHUX MPaBONOPYIIEHb, 0 MicTAThCA Yy TaBi 13-A KYnAII, MoxkemMo AiiiTH BUCHOBKY, 10
KOXKEH 3 HUX Tiependayae HasBHICTh CBIJJOMOi BOJHOBOT aKTHBHOI MOBEIIHKH MPABOMOPYITHHUKA, TOOTO
3a3HayeHi TiSHHS BUMHAIOTHCS Y hopMi Aii.

B ykpaiHchKkill aaMiHICTpaTUBHO-IIPaBOBIM KOHIENIlI BUHUKAE€ TPU BaplaHTU BUPILICHHS
npoOjaeMH CHiBBIJHOIICHHS IIKIUIMBOCTI Ta CYCHUIbHOI HEOE3MeKH SK O3HaK aJMiHICTPaTUBHOTO
npoctynky. [lepmmii normsin (JI.B. Kopanp) monsirae B ToMy, 110 HMOHATTS «CYyCIiJIbHA HeOe3NeKkay €
3arajlbHUM. XapakTepUCTHKH 3arajbHOr0 — 1€ CTYIIHb 1 KUIbKICTh. CTYNiHb BU3HAYAETHCS MUTOMOIO
Baroto mKoau. KinbKiCTh BHM3HAYa€eThCS TMOBTOpHICTIO Ta peuuauBoM. [pyruit normsn (LIL
["0J1I0CHIYEHKO) TOJISTae B TOMY, IO 3arajbHUM € MOHATTS «IIKIAIUBICTB». 3pOCTaHHSA a0 3HMKEHHS
MATOMO]T Barv IIKIJUTMBOCT] YTBOPIOE BIJIMOBIIHY CTYIEHb CYCIUIbHOI HeOe3neku. Tpetiit morsin (€.B.
Jonin) momjsirae B TOMY, IO TOHATTS «CyCHUIbHa HeOe3leka» € 3aralbHUM. XapaKTepUCTUKU



3arajlbHOTO — II€ XapakKTep, M0 MAa€ SIKICHUN 3MICT, 1 CTYMiHb, IO MA€ KUTbKICHUN 3MicT. 3pocTaHHs a0
3HIDKEHHS ITUTOMOI Bard KIJBbKICHUX ITOKA3HHKIB, BIAIIOBIAHO IO 3aKOHIB HiaJIeKTHKH, BIUIMBAac Ha
SAKICHUM 3MICT, TOOTO Ha xapakTtep. OTKe, HE3BaXAIOYM HAa TPHUBAIICTh IUCKYCIi M0OI0 MmpobiIemMu
CyCHuIbHOI HeOE3MEeKH aJAMIHICTPATUBHUX MPABOIIOPYIIEHb, MOYKHA KOHCTATyBaTH CIUIBHICTH TOTJISIIB
ii y4acHUKIB y BU3HaHHI HETATUBHOT'O XapaKTepy YCiX MpaBonopymeHb. HeraTuBHa x OI[iHKA HE MOXKeE
MOJISITATH B YOMYCh 1HIIIOMY, KPiM IIIKOJIM Ta CyCHiIbHOT HeOe3nekH [7].

[TepmoocHOBOKO OYAb-SIKOTO MPOCTYIKY € HOr0 O3HAKHU Ta IOPUINIHHUNA CKIIAJ, SIKi i BUPI3HIIOTH
aJIMiHICTpATUBHE MPABOINOPYIIECHHS BiJ 1HIIMX JisiHb, II0 HE HOCATH XapakTep MPOTHMIpaBHUX. Taki
O3HaKM Oe3MocepeIHbO BU3HAYCHI Y Je(iHILi] MPOCTYNKY, 10 3aKPIIJICHO Y BiJMOBITHUX MOJIOKEHHIX
KVYnAIl, y Tomy uunci:

a) BYMHEHHS (I3UMYHOI0 0CO0O0I0 MPOTUHPABHOI [ii 4M OE3AiIsTIBHOCTI — HEBUKOHAHHS YU
MOPYILIEHHS IPUIHKCIB 200 3a00pOH, BCTAHOBJICHUX HOPMaMH a/IMIHICTPATUBHOI'O 3aKOHOJIABCTBA;

0) BUMHEHHS YMHUCHOI a00 HEOoOepekHOi Al uu OE3MIsUIBHOCTI, sIKa TOCATaE Ha TPOMAJICHKHIA
MOPSIIOK, BJIACHICTH, MpaBa 1 CBOOOAM TPOMaSH, HA BCTAHOBJICHUHN MOPSIOK ITYOJIYHOTO YIPaBIIHHSA,
30KpeMa TMPOCTYMOK BU3HAEThCS BUYMHEHWM YMHCHO, KOJH TIPABOMOPYIIHHK  yCBIJOMIIIOBAB
MIPOTHUIIPABHUM XapaKTep CBOrO MisHHS, TependavyaB IIKIIJIWBI Hacmiaku i1 OaxkaB iX abo CBiAOMO
JIONTyCKaB HACTAaHHS IIMX HACNIJKIB, TOAI SK HEOOEPEXHICTh B TaKUX MIiSTHHAX XapaKTEePU3YEThCS
nepea0ayeHHsIM MOXKJIMBOCTI HACTaHHS IIKIJUIMBUX HACTIAKIB, aje BIiAMOBIAHA 0co0a JIETKOBAXHO
po3paxoByBajia Ha iX BiJBEpHEHHS a00 HE Tependadana MOXJIMBOCTI HACTAHHS TAaKUX HACHTIJKIB, X04
NoBUHHA OyJa 1 MOrJIa iX nepeadadynTy;

B) mepen0adeHHs MOJIOKEHHSIMH aJMiHICTPaTUBHOTO 3aKOHOJABCTBA 3aCTOCYBAHHS J0 BHUHHOI
0coOM uyu Tpynu oci® agMIHICTPAaTUBHOI BIAMOBIIATBHOCTI 32 MPOTUIPABHY Mi0 YW OE3AisUIbHICTH —
Oynap-siKa JII0/IMHA, KA BUMHHIIA TMPOCTYIOK Ma€ TIOHECTH TATAp HETaTWBHOI peakiii myOiiuHoi Biaaw,
IO peai3yeThcs Y HAKJIaeHH] IeBHUX aAMIHICTPATUBHUX CTATHEHb.

BuKOpHCTOBYIOUYH OHTOJIOTIIO Ta THOCEOJIOTIIO MpaBa sIK METOIU JOCIIKEHHS aIMiHICTPaTUBHO-
JENIKTHOTO CEepeloBHINa, y CBOoeMy auceptaniiiHomy nochimkenHi B.K. KonmakoB po3mexoBye
OHTOJIOTIYHI 1 THOCEOJIOTTYHUX O3HAKM JeNiKTy. Ha mepexoHaHHsI HayKOBIS HaBEACHUHM HaMU IMEpesIiK
BITHOCUTbCA A0 cdepu aJMiHICTPATHBHO-TIPABOBOI OHTOJIOTii, 3Ba)KAlOYM Ha Te, IO BITYU3HSIHHIMA
3aKOHOJaBeIlb CTaBUTh 3a METY 3 JONOMOIOI0 IOPUIUYHOI TEXHIKM HUIAXOM MEepeiKy HaiOLIbIl
XapakTEepHUX O3HaK SK MO)KHAa TOYHINIE omucath (akT, peajbHe sBUIIE OYTTd 3 YHUKHEHHAM
cy0’ekTHBHUX (DakTOpiB. ['HOCEOJOTTYHI 03HAKU BUBOSTHCS MIJISXOM JOCTIIHKEHHS BIAMOBIIHUX O3HAK
3 IOTIOMOT'0I0 HAYKOBO OOIPYHTOBAHHMX METO/IIB 1 OMUCY OTPUMAaHUX pe3ynbTartiB [§, c. 156].

VY HacTymHUX Tpalsx [edl aBTOp PO3BHHYB TEOPI0 IIOAO O3HAK i CKJIALYy MPOCTYIKY, OJHAK
BUOpaB 1HIIMK MiAXiA Yy NUTaHHSAX TEPMIHOJIOTIT Oe3 BpaxyBaHHS MOJ0XEHb OHTOJIOTIT Ta THOCEOJIOTI]
npaBa. Tak, o3Haku HaBegeH1 B cT. 9 KYDAII € anoctepioparMu abo eMIipUuHUMU, TOA1 SIK 03HAKH, SIK1
MICTUTh TOHSTTS «CKJIaJ aJMIHICTPaTUBHOIO MPOCTYIIKY», € alpiOpHUMH ab0 TEOPETUUYHHMHU.
CriBBIJHOLIEHHS HABEACHOTO MOJISITa€ y TOMY, 110 3HaHHS, K1 IONEpPeIHbO OYyIH oJiepKaHl JOCBIAHUM
HUIIXOM, Yy TMOAAJbIIOMY MEpeAyIoTh JIOCBIJIOBI, OPraHi3oBYIOTh 1 CHPSAMOBYIOTh Horo. BoHu €
IHCTPYMEHTOM, SIKUH CIyrye s HaOyTTs 1 popMyBaHHS HOBHX 3HaHb TEOPETUYHOrO piBHA. LI 03HaKH
(iKCyIOTbCS y 3aKOHI SIK pe3yJIbTaT y3aralbHEHHs iICTOPUYHOTO JIOCBITY LIOJ0 AeTepMiHallli HebaxaHux
JUIS CYCHiNBCTBA JAisiHb. IXHE HOPMATHBHE 3aKpillZIEHHS € OPiCHTHPOM Ul TOHepeNHbOl KBajidikarii
aJIMiHICTPaTUBHOTO MpaBoropymieHHs [9, c. 24-25].

AJMIHICTpaTUBHI MPABOMOPYIIECHHS, 10 TOB’A3aH1 3 KOPYMIIi€l0, 6€3yMOBHO, 3aBJAIOTh KON
iHTepecaM (I3UYHUX Ta IOPUIMYHUX OCiO, JepXkaBi, MpPU LBOMY, BOHHU CTBOPIOIOTH HeOe3MeuHi
TEHJIeHIII1, K1 JecTabuI3yI0Th HOPMAaJIbHI CYCIUJIbHI BIAHOCHHH, MOPYIIYIOTh YCTAJICHHH MOPSIOK B
JepkaBi. 3a3Hau€HOMY BHJY aJMIHICTPaTHBHOTO MPABONOPYILEHHS NpUTAaMaHHI BCl O3HAKH, IO
XapaKTepU3yITh OyAb-SIKe aJIMiHICTpaTUBHE NMPABONOPYIIEHHS, IPOTE MAlOTh IEBHI OCOOIUBOCTI.

Buxozsuu 13 BUIIIEHaBEZCHOTO CTBEPKYEMO, 1110 aIMiHICTpAaTUBHI IPABONOPYIICHHS, OB’ I3aH1
3 KOPYILIE — 1€ PI3HOBU] aJMIHICTPATUBHOTO MPaBONOPYILIEHHS, TOOTO MPOTUIIPaBHi, BUHHI [1i, 110
MICTSITh O3HAKH KOPYIIIIIi Ta 3a sIKi 3aKOHOM Iepe10ayeHo aMiHICTPaTUBHY BiAMOBIIAIbHICTb.

BucHoBKH 3 UBOro I0CTII:KeHHs. AJMIHICTpaTUBHI TPABOIMOPYIICHHS, IO IIOB’s3aHl 3
KOPYIILI€I0, 3aBAAIOTh IIKOAU iHTepecaM (i3WYHMX Ta IOPUAMYHHMX OCiO, JepxaBi, IpU I[bOMY, BOHHU



CTBOPIOIOTh HEOE3MeuHi TeHJIEHIII1, AKi 1ecTalini3yloTh HOPMabHI CYCHiIbHI BITHOCHHH, TOPYIIYIOTH
YCTAJICHUH MOPSIOK B JAeprKaBi. 3a3HaYCHOMY BHY aJIMiHICTPATHBHOTO MPABOMOPYIICHHS NMPUTaMaHHI
BCl O3HAKH, L0 XapaKTePU3YIOThb Oy/b-sIKe aaMiHICTpaTHMBHE NMPABOMOPYIIEHHS, NMPOTE MAlOTh IMEBHI
0COOIMBOCTI. 3a3HayeHl aaMIHICTPATHBHI TPABOMOPYIICHHS € PI3HOBUIOM aJMiHICTPATUBHOIO
NPaBOMOPYIIEHHS, TOOTO PE3yJIbTaTOM CKOEHHS MPOTHIPABHHUX, BUHHHMX [ii, II0 MICTATH O3HAKH
KOPYIIIii, MOCATalOTh Ha BCTAHOBIICHHH TOPSIOK YIPABIiHHS Ta, 32 SKi 3aKOHOM Iepen0adyeHo
a/IMIHICTPAaTUBHY BiANOBITAIBHICTb.

VY 3B’53KYy 13 BUIIIEHABEACHUM, CJIIJI KOHCTATYBaTH, IO Ti 00’ €KTH MOCATAHHS, III0 HaBeACH1 y 4.1
cr. 9 KVYnAIl He wMicTaTh Ti CYCHUIbHI BIJHOCHHHM, LIO0 BHCTYMNAIOTh O00’€KTOM TOCSATaHHS
aJMIHICTPAaTUBHHUX IPaBONOPYIICHb, IO TOB’s3aHI 13 Kopymnuiero. OpHak, Ha Hal OIS,
nepepaxyBaHHS BCiX O00’€KTIB TMOCATaHHA Yy 3aKOHOJABUOMY BH3HAYEHHI aJMIiHICTPATUBHHX
NPaBONOPYIIEHb MOXE i He naTh OaXaHOro pe3yJbTaTy, OCKIIBKH PO3BUTOK CYCHUIBHUX BiJIHOCHH
MOYKE MPU3BECTH i 10 BAHUKHEHHS HOBUX 00’ €KTIB aJIMiHICTPAaTUBHO-IIPABOBOI OXOPOHH.
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7. CTaHoBJICHHSI My0JIiYHOT0 agMiHiCTpyBaHHs B cdepi 0e3neKn J0POoKHbOI0 PyXy: 10 MUTAHHS
CKaCyBaHHsA WITPa(pHUX 0aJIiB

Po3rnsHyTo nuTaHHs MyOJIIYHOTO aAMIHICTPYBaHHS B cepl Oe3MeKu T0pOKHBOTO PYXY, 3 YPaXyBaHHIM
3aMpoBaPKEHHs] CEpBICHOI KOHLENIIi BIAMOBIAHO A0 SAKOI Cy0’€KTH MyOJIYHOrO YHpaBIiHHA MalOTh
SKHAaWUTIOBHIIIEe 3a0e3MeuyBaTH paBa, CBOOOIM Ta 3aKOHHI iHTepecH (i3MYHUX Ta IpUIMYHUX ocid. Ha
¢doH1 3ampoBaHKEHHST HOBOT MOJIET BIIHOCHH, 33 SKUMHU CTAHOBHIIE TTPUBATHOI OCOOM 3aKPITUTIOETHCS
NEBHUMM MpaBaMU 100 MyOJidyHOI aaMiHicTparii. AKIIEHTYeThCS yBara Ha TOMY, IO MeXaHi4yHe
nepeiMeHyBaHHS JepKaBHOTO YIPaBIIIHHSA Ha MyOJiYHE aJMIHICTPYBAaHHS Ta B1JIMOBa y HEOOX1IHOCTI
HAIlOBHEHHSI HOBUM 3MICTOM MO’KE MPU3BECTH Ta MPHU3BOAUTH J0 PI3HUX KOH(IIKTIB MIX MyOJIIYHOIO
aJIMIHICTpAIIEI0 Ta CYCHIILCTBOM. ABTOPOM 3BEPHYTO yBary Ha If0 NMpoOJEeMAaTHKY 4Yepe3 BiIHOCHHU
nyOJITYHOTO aIMIHICTpYBaHHs y cdepi 3a0e3neueHHs 0e31eKH TOPOKHBOTO PYXY.

OOrpyHTOBY€ETBCSI aBTOPCHKA TMO3UITIS MO0 CKaCyBaHHs mITpadHUX OB SK BUAY aAMIHICTPATUBHOTO
CTSTHEHHSI, BKAa3y€TbCcsd Ha SBHI MPOTHUPIYYS B OOTPYHTYBaHHI CIIOYATKy BCTAHOBJIEHHS MITpadHUX
OamB, a moTiM ix ckacyBaHHsA. Haromomeno, mio tmrpadui Oamu-mie crnenudiyHUNR  BU
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aJMIHICTPATUBHOTO CTSTHEHHS, IKUH MaB 3aCTOCOBYBATHUCS B chepi Oe3neku JopokHBOTO pyxy. Ocoow,
SKAM 3a TOPYIIEHHS MPaBUJI JTOPOXHBOTO PyXy, BHpaxoByBamwcs mTpadHi Oanu, HISKUM YHHOM
aJMIHICTPATUBHOI BIAMOBIJAIBHOCTI HE YHHKAIH, /)K€ BOHH HECIH BIAMOBIJAIBHICTH y BHIJISIL
Bi[paXyBaHHS TI€BHOI KUIBKOCTI 0ajiB, TOOTO BBaXaluCsi oOco0aMu, SIKi HOPHUTATAIUCA IO
aJIMIHICTPAaTUBHOI BIANOBIAAIBLHOCTI 3 BIANOBITHMMH NPAaBOBHUMH Haciiakamu. [ligkpecieHo, mio
ckacyBaHHS mTpadHUX OaniB BimOysocs 6e3 IX MpakTUYHOTO BIPOBAKEHHS, a BOHU CaMi € CKJIaJJOBUM
€JIEMEHTOM CHUCTEMH aBTOMAaTHUHOI (hikcalii MOpyIIeHb MPaBHJ JOPOKHBOTO pyxy.  JlocmimkeHo
JIOCBIJ TPOBIAHUX KpaiH CBITY 13 3aCTOCYBaHHS mITpadHUX OaiB, AKUH Mae ABI CTOPOHU: KpaiHU B SIKUX
3aCTOCOBYIOThCS MTpadHi 6amy 3 pi3HUMHU OCOOTUBOCTSIMHE 1 KpaiHH, B SIKUX TAKHH JTOCBiA BiACYTHIH.
Bu3HnaueHo HampsiMH HAyKOBOTO TOIIYKY Yy po30yaoBi myOaigyHOTO aaMiHICTpyBaHHS y cdepi O0e3neku
JOPOXKHBOTO PYXY.

KirouoBi ciioBa: myOsiiuHe aJMIHICTPYBaHHS, aJMIHICTPAaTHBHO-AEIIKTHA BIAMOBIIAIBHICTD, IITpadHi
Oanu, MI>KHApOJTHUH JTOCBiN, Oe3reKa TOPOKHBOTO PyXYy.

IToctanoBka mpoOiemu. 3 oAy Ha Cyd4acHUH PO3BUTOK aJMIHICTPATUBHO-IIPABOBOI JOKTPUHHU
aKTyali3yeThCsl podiiemMa myOIiaHOro aAMiHICTpYBaHHs c(heporo Oe3MeKn JOPOKHBOTO pyxXy B YKpaiHi.
3 BU3HAHHAM IMPIOPUTETHOCTI YTBEP/IKEHHS Ta 3a0e3le4eHHs IpaB JIOAMHU B aIMIHICTPaTUBHO-
MPABOBIM HAYIIl IIJIKOM OOTPYHTOBAHO 3700ysia TOMIUPEHHS MO3UIlisS MO0 3aIPOBaKCHHS CEPBICHOT
KOHIEMIIi1, BIATIOBITHO JI0 K01 cy0’€KTH MyOIIYHOTO YIIPaBIiHHS MAIOTh SIKHAHTIOBHIIIE 3a0€311e4yBaTh
npaBa, cBOOOM 1 3aKOHHI iHTepecH (i3MYHUX Ta OpUAMYHUX 0cib. Came Kpi3b MPHU3MY OHOBJICHOTO
PO3YMIHHS POJIi aaMiHICTPaTUBHOTO MpaBa MOCTAE 3aBJAaHHA AOCTIIKEHHS O€3MEeKU TOPOKHBOTO PyXY.
AKTYyabHICTh Ipo0IeMu 3a0e3rneueHHs 0e3MeKH TOPOKHBOTO PYXY HE BUKJIMKAE CyMHIBY [ 1].
JlemokpaTu3zallis yYKpaiHCBKOTO CYCHUIbCTBA aKTyasi3ye NUTaHHS NPO 3HAWIEHHS, BIJOOpa)keHHS 1
3aKpIIUICHHSI B CHCTEMi YKpaiHCHKOTO TpaBa MIpH ONTHUMAJIBLHOTO CITIBBIHONICHHS 1 B3a€MO3B’S3KY
iHTEpeciB 0co0U, CYCHiIbCTBA Ta JIep:KaBH, PO3MEKYBAHHA 1, TOJIOBHE, B3a€MOJII MyOIiUHO-TIPAaBOBUX
3acaj]] PeryjioBaHHS CYCIHIIbHUX BiTHOCHH. [lo cyTi, HEOOXITHOI € HOBa IMOJITHKA HE3AICHKHOL
VKpaiH{, J€ MOHOIIOJBHUM THpIOPUTET MyOIIYHO-IIPABOBOTO PEXHUMY PETrYIIOBaHHS CYCHUJIBHUX
BITHOCUH, OOYMOBJIEHHI MOJITUYHUMH MOTHBAMHU 3aXUCTY IHTEPECIB JIep>KaBH, NOCTyNHBCS O OanaHCy
B3a€MOJIii HOPM i NPHHIIMIIIB TTYOIiYHOTO Ta MPUBATHOTO TIpaBa. MaeThes Mpo cTpateriio (popMyBaHHS,
(YHKIIIOHYBaHHS 1 pO3BUTKY TaKOi IMPAaBOBOi CHUCTEMH, sIKa FapMOHIIHO 3abe3neuyBana 0 00’€KTHMBHO
ICHYIOYl B CYCIUIbCTBI SIK MPUBATHI, Tak 1 MyOJi4HI MOTPeOU Ta IHTEPECH, 3aCTOCOBYIOUH HPU LOMY
aziekBaTH1 GOpMH 1 METOU perytoBanus [ 2, ¢. 31 ].

[TpoBenenHss B YkpaiHi ueproBoro eramy aAMiHICTpaTUBHOI pedopMu Mae TpaHchOpMyBaTHCS Y
3apoBa/)KEHHsI HOBOI MOJIeNl BITHOCHH, 3a0€3Meuyrould CTAaHOBHUIIE NMPHUBATHOI OocoOu sK cyO’eKTa,
KOTpUI HajJUleHUH mpaBaMu Iox0 myOmiuHoi anmiHicTpamii. OcTaHHS, y CBOIO 4Yepry, Mae Mepen
0C00010 KOHKPETHI, YITKO BU3HA4YE€HI 00O0B’SI3KHM Ta € BIAMOBIJATHHOIO 32 HAUITOBHIIIE 1X BUKOHAHHS. Y
I[bOMY 1 TIOJISITa€ MyOI1YHO-CEepBiCHA CIIPSIMOBAHICTh AJMIHICTPAaTUBHOTO IPaBa.

CamMe uyepe3 OHOBJICHHS METOJAY aIMIHICTPAaTUBHOIO IpaBa Mae OyTu 3abe3reyeHa HOBA CYCHUIbHA
CHPSIMOBAHICTh LI€T Tady3i BIAMNOBIAHO A0 mporonomeHoro y Koncrutyuii YkpaiHu npiopuTeTy npas
JIOJIMHU y BITHOCWHAX 3 JepKaBoio (CT. 3), [0 BUMarae MPUHIIMIIOBO HOBHX 3aCO0IB PEryasiTUBHOTO
BIUIMBY a/IMIHICTPAaTUBHO-TIPAaBOBUX HOPM. SIKIIO Ka3aTW y3arajibHEHO, aJMIHICTpaTHBHE MpPaBO MaE
Oinbule 6CMaHOBIIO8AMU 00MedNCeHHs 01 Oepiicasu (3pEIToro, s BCi€l myOmiyHOT BIan) | MeHue —
ona nmodeti (Tak camMo SK W IHIIMX NpuBaTHUX oci®). Came 1L BUMOTa NMOBHHHA CTAaTH MPOBIIHUM
IMIIEpaTUBOM Yy TpaHc(opMallii MeToa peryioBaHHs 1€l mpaBoBoi ramysi [3, c.171].

B Toii ke yac, B MexaHiuHe NepeMeHyBaHHs JepKABHOIO YIPABIiHHS Ha IMyOJiduHe aJMiHICTpyBaHHS
Ta BIIMOBa Yy HEOOXIJHOCTI HAIllOBHEHHS HOBHUM 3MICTOM MOJKE€ NMPHU3BECTU Ta MPU3BOAUTH JI0 PI3HUX
KOH(QUIIKTIB MK IyOJIIYHOIO aIMIHICTpAIli€l0 Ta CYCHiIbCTBOM. 3BEPHEMO yBary Ha L0 MpoOJIeMaTuky
yepe3 BIJHOCHHU MYOJIYHOTrO aaMIHICTpyBaHHA y cdepi 3a0e3nedeHHs] Oe3MeKu JOpOKHBOTro pyxy. B
it cdepi MpoIOBKYETHCS BHUPIIICHHS MHUTaHb 3a0e3MedYeHHs Oe3MeKH JIOPOKHBOIO PyXy B Mexkax i
dbopmari , sKuii OyB OKpECICHUN JOKTPUHOK PAISTHCHKOTO aJIMIHICTPATHBHOTO MpaBa 3a SKOK OCHOBHI
3aBlIaHHs B il cdepi Oynu 3ocepemkeni y JlepkaBHiit aBToMoOnbHIN iHcnekuii MBC. V 3B’a3ky 31
ctBopeHHsiM Hamionanenoi mominii, JIAI mepecrana icHyBaTH, BTIM OCHOBHI TTOBHOBaXCHHS
sanmummncs y Binanai MBC Ykpainu, a came natpynpHoi cinyx0u HarionansHoi nodinii. Brim okpemi



O3HAKM KapaJbHOIO YyXHWJIy B JMAISTIBHOCTI HOBOYTBOPEHOI CTPYKTYpH CBigYaTh MpPO HEOOXiIHICTh
CTBOPECHHSI CHUCTEMH ITyOJIIYHOTO aaMIHICTpYBaHHS O€3IMEKOI0 JOPOKHHOTO PYXy HaJAIITOBAHOI HE Ha
HiABHUILIEHHS CyMU MITpadiB 3a HOPYIISHHS IPAaBUI TOPOKHBOTO PyXY, @ Ha CTBOPEHHSI HAJIC)KHUX YMOB
s 3a0e3nedeHHsT Oe3meku JOpOKHBbOro pyxy. llomepeaHi 3BiTM TPO TECTOBY poOOTY Kamep
aBTOMATHYHOI (ikcarii K BUKIIIOYHO MOKa3HUKA MOMOBHEHHS OIOKETY, a HE PE3y/IbTaT 3MEHIICHHS
JOPOKHbO-TPAHCIIOPTHUX IPUTOJ, MOXKYTh OyTH CBIAUEHHSIM TAKOTO apXaldHOTo MiJXO0Yy.

AHani3 ny0Jikaniii, B AKHX 3aM0YaTKOBAHO PO3B’A3aHHSA JaHOI MPodJieMH. 3arajJbHOTEOPETUYHI
MATAaHHS, TIOB’SI3aHI 3 aAMIHICTPATHBHOIO BIAMOBIAANb-HICTIO, PO3MISAATUCA IPEACTaBHUKAMHU
BITYM3HIHOT HayKH B cydacHHX jaociijpkeHHsXx B.b. Amep’smosa, FO.II. burska, LII. T'onocHiuenka,
C.T. T'onuapyxka,€.B. Hoxina, A.T. Kom3toka, B.K. Konmakogra, T.O. Komomoens, .M. JIyk’sais,P.C.
Menbsnuka, P.B. Mupontoka, H.B. Xopomak, 10.C. Hlemmryyenka ta iH. [Tu-tanns anmiHicTpaTUBHUX
CTATHEHBb y cdepl 0e3MeKn AOPOKHBOTO PYXY MOCIIDKYBAIUCS Y MpaIsiX BUSHUX-aJAMIHICTPATHBICTIB
T.O. I'ypxis, B.B. T'apkymi, A.O. Cobakaps, O.}0. Canmanosoi, B.B. €rynenko, €.11. Kanyrina, C.A.
Kowmicapoga, B.J. Pa3BamoBchkoro, Ta IHIIMX, ajié HA CHOTOJHINIHIA ACHBL ISl MpoOJeMaTHKa
3aJIMIIAETHCS aKTYyaJIbHOIO, BHECEHI 3MiHM IOJI0 CKacyBaHHS MTpadHUX OalliB HAAAIOThH LIM MUTAHHIM
0CO0JIMBOI aKTyalnbHOCTI. 3a0e3neueHHs Oe3MeKu TOPOKHBOIO PyXy OyJIo 1 3aIMIIA€ThCs OCHOBHUM 13
HABaKIMBIIIUX HANPSAMKIB JiSUTHOCTI I€P/KaBH.

MeToro CTaTTi € JOCIIKEHHS BITYU3HSIHOTO Ta MKHAPOJAHOTO 3aKOHOJIaBCTBA 11010 IITpadHUX OajiB
y yOIiuHOMY aaMiHICTpYBaHHI 0€31EeK0I0 TOPOKHBOTO PYXY.

Bukiaag ocHoBHOro martepiaiay. OnHuUM 13 BEKTOpIB pedOpMyBaHHS IMPABOOXOPOHHOI CHCTEMH B
oMy Manio cratd npuiHATTs 14 numas 2015 poky deproBux 3MiH B chepi 3a0e3neueHHs Oe3nekn
JNOpOoXHbOro pyxy. Tak, 3akoHoM VYkpainu «IIpo BHeceHHS 3MiH [0 JAESKMX 3aKOHOAABYMX aKTIB
Ykpainu 1moa0 BIOCKOHAJICHHS PETyNIIOBaHHS BIIHOCHH y cdepi 3a0e3rnedeHHs] 0e3MeKH JOPOKHBOTO
pyxy» Oyno BBeIeHO MOHATTS «uTpadHi Oanuy», MIKPECIIo, SK BUI aIMIHICTPaTUBHOTO CTSTHEHHS
i 9ac 3aCTOCYBaHHS aIMiHICTPATHBHOI BiJNOBIJAIILHOCTI 32 MOPYIICHHS MPAaBHJI JOPOKHBOTO PYXY
IIpH iX aBTOMaTH4HIN (ikcarii [4 ].

BinnoBigHo a0 mpuiiHaToro 3akoHy YkpaiHu: mrpadHi Oanu € CTSATHEHHSM, L0 HAKJIaJaeThbCs Ha
TpOMaJIsIH 32 TPaBOMOpYIIEHHS y cdepi 3a0e3meueHHsT Oe3MEKH TOPOKHBOTO PyXy, 3adikcoBaHI B
aBTOMaTHYHOMY pexuMi. KoXHOMY TpoOMaisHHWHY, SKHH Ma€ TpaBO KEPyBaHHS TPAHCIIOPTHUM
3ac000M, IOPOKY (3 THS OTPUMaHHS IpaBa KepyBaHHS TPAHCIOPTHUM 3aco00M) 1 J0 KIHIS POKY
HapaxoByBaTuMeThcs 150 GamiB. Y pa3i BUMHEHHs IPAaBOMOPYIIEHHS y cepi 3a0e3nedeHHs: 0e3neKu
JIOPOKHBOTO PYyXY, 3a(piKCOBAaHOTO B aBTOMAaTUYHOMY PEKUMI, BiJ] 3araibHOi KUTBKOCTI HapaXxOBaHUX
OaJliB BUpaXxOBYBaTHUMETbCS KUIBKICTh MITpadHUX OaniB, meperdadeHuX CaHKIIEI0 BIJIMOBIAHOI CTATTI
Konekcy VYkpainu mnpo anMiHicTpaTHBHI mpaBomnopyuieHHs (50 OamiB 3a mnopymenHs). Ilicis
BUKOPHUCTAaHHA WTpadHUX OaliB 3a BIANOBIJHI NPAaBONOPYIIEHHS HA TPOMAJsH OYyIyTh HaKJIagaTHCS
IPOILIOBI CTSATHEHHS — MITpadgu. SKIIO po3Mip CTATHEHHS y BUIVILII WTpadHUX OaniB MEepeBUILyE
3JIMIIOK OalliB TpOMaJsiHMHA, MTpadHi 0any HaKJIAJalThCS BIAMOBIAHO 0 3aJHINKY HE3aJIEKHO BiJ
po3mipy mTpadHux OaniB, 3a3HaYeHUX y BiAMOBiAHIN cTraTTi OcobnuBoi yactunu Kopekcy Ykpainu
npo aamiHicTpaTuBHI TpasonopymeHHs [4 ]. TlomoxkeHHs 3akoHy mpo mmTpadHi Oanmm sSK BUIY
a/IMIHICTPAaTUBHOIO CTSTHEHHS MPOICHYBAJIM Maif>ke I’ ATk POKiB 0€3 1X pealbHOro BIPOBAKEHHS, aKe
BOHM MaJld HaKJIaJaTHCSd Ha TPOMAJsSH 3a IMpaBONOpYLIEHHS Yy cdepl Oe3neku MOpOKHBOIO PYXY,
3aikcoBaHi B aBTOMaTHYHOMY pexumi. [IpakThka iX 3ampoBa/pKeHHS 3aiexana HanpsMy Bij
BIIPOBAKEHHSI aBTOMATHYHOI (pikcallii mopyueHb IpaBuil T0pOoKHbOrO pyxy. Ha xanb, 3a ’4Th poKiB
PEKUM aBTOMATUYHOI (ikcallii npaBonopyueHb y chepi 0e3neku JOpOKHbBOTO PyXy 3 Pi3HUX HPUUYHMH
3aMmpoBaHKEHO HE OYII0.

A npuitnatum BepxosHoto Panoro Ykpainu 3akonom "IIpo BHeceHHs 3MiH 10 Konekcy Ykpainu mpo
aJIMIHICTpaTUBHI NpaBonopymieHHs moao mrpadpuux Gamis" (Ne2809) Bix 24 kBiTHA 2020 poky Oyio
CKacoBaHO mITpadHi 6ajin 3a MOPYIIEHHS IPaBUII TOPOKHBOTO pyXy [ 5].

[Toctae muTanHs, 10 3MIHWIOCS y cdepi Oe3neku AopoxkHboro pyxy ? Ilokpamimiacs cutyaiis Ha
aBTOLIAXAX, 3MEHLIMJIAcs KUIBKICTh JIOPOKHBO-TPAHCHOPTHUX MPUIOJ] Ta TMOPYILIEHb IMpaBHIl
JIOPOXKHBOTO PYXy, 3MEHIIUIAcs 3arubens Ta TpapmyBaHHs monen y JITII? Binnosins putopuuna. Tomi
BUHUKAE NMUTaHHS, YOMY HOpMa 3aKOHY, sfiKa OyJja 1Ie I1’ATh POKiB TOMY HOBAI€IO Ta IEBHUM IPOPHBOM



y (opMyBaHHI HOBOTO aJIMIHICTPATHBHO-ACIIKTHOTO 3aKOHOJABCTBA HE OyJIO BIPOBAHKEHO Ta
0e3ciaBHO CKaCOBaHO?

B nosicHroBanbHiH 3anucii 10 npoekty 3akony Ykpainu «IIpo Baecenns 3min 1o Kogekcy Ykpainu mpo
aJMIHICTpATUBHI TPABOMOPYIICHHS IMOJA0 ITpadHUX OajaiBy 3a3HAYAETHCA, IO HOTO METOH «€
YCYHEHHSI HETaTUBHOTO BIUIMBY OKPEMHX HOPM 3aKOHOJABCTBA B YACTHHI BXKUTTS 3aXOMdiB i3
JOTPUMAaHHS MPaBWI JOPOXKHBOTO PyXy HOro y4acCHUKaMH, a TaKoXK 3a0e3EeuUeHHsI NMPUTATHEHHS 10
Ji€BOi  BIAMOBIAANBHOCTI OCi0, SKI BYMHWIM AJMIHICTPATUBHI TNPABOMOPYIICHHS» Y BHUCHOBKY
["0s10BHOTO HayKOBO-€KCIIEpTHOrO ynpasiiHHsA BepxoBHoi Pagu Ykpainu 3a3HauaeTbes, «cUTyallis, 3a
AKOi ocoba He Hece BiANOBIAAIBLHOCTI 32 HEOJHOPA30Bi MOPYIICHHS 3aKOHOAABCTBA y cdepi Oesnexu
JIOPOXKHBOI'O PYyXy, HE JIMIIE HE CHpPUSA€ TOTPUMAHHIO YYaCHHUKAMH JOPOXKHBOI'O PYXY BCTAHOBJIEHHX
NpaBuJl, a, HABIAKH, CTBOPIOE MOYYTTS 0€3KAPHOCTI Ta CIIOHYKA€ 10 HACTYIHHUX MopyeHs. Lle mpsmo
MPOTUPIYUTH TMOJOKEHHM CT. 23 «MeTta agMiHicTpatuBHOro cTsarHeHHs» KYnAIL BianmoBigHo 10 K01
aJIMIHICTPAaTUBHE CTATHEHHS 3aCTOCOBYETHCS, 30KpeMa, 3 METOI0 3armo0iraHHsg BYMHEHHIO HOBHX
[IPaBOMNOPYIIEHb SIK CAMUM IPABONOPYLIHUKOM, TaK 1 IHIIMMHU oco0amMu». A TakKoX MiIATPUMYIOUU
3aKOHOIIPOEKT, 3a3HAYMIIO , IO « micis BHeceHHs 3MiH 10 KYTAII na mincrasi 3akony Ykpainu «lIpo
BHECEHHS 3MiH JI0 IeIKHMX 3aKOHOJABUMX aKTiB YKpaiHU LI0J0 BAOCKOHAJICHHS PEryJIIOBaHHS BITHOCUH
y chepi 3abesmeueHHs Oe3nekd  JOPOKHBOTO  pyxy» Bigm 14  mumas 2015 poky
Ne 596-VIII nepxaBa GpakTHUHO y3aKOHMJIA IPABO BOJIS MOPYIIYBaTH BiNOBIIHI IPaBUiIa JOPOXKHBOTO
PYXY /10 TOTO MOMEHTY, ITOKH Y HbOTO HE 3aKiH4aThcs mTpadHi 6amm» [ 6].

3 MOBarolo CTaBJIAYUCH /10 TaKOi MO3HULIT MPeICTABHULITBA OPraHy 3aKOHOAABYOI BIIAJIH, 103BOJIIO CBOIO
NO3WII0 MIOAO CKacyBaHHA mTpagHUX OamiB, sSKa TMOAUISETbCA 1 IHMUMH (axiBOAMU 3
aJMiHICTpaTUBHOTIO Tpasa [7 |.

[To mepme, mrpadHi Oanu € CKIaJOBOI0 YaCTHHOIO aBTOMATH4HOI (Qikcamii. bamm ckacoByrooTh, a
aBTOMaTU4Ha (iKcallis 3aTUIIA€THCS.

[To-npyre, mrpadHi 6anu € BugoM aaMiHictpaTuBHOro crTsarHeHHs ( ¢1.27-1 KYnAII) 1 Hisk HE MOXe
«HE CHPUATH JOTPUMAHHIO yYaCHMKAMU JOPOKHBOTO PyXy BCTaHOBJIEHUX IpaBWJI, Ta, HABIIAKH,
CTBOPIOBATH MOYYTTS OE€3KapHOCTI Ta CIIOHYKaTH JI0 HAaCTYNHUX MOpYLIeHbY». Ta HE MNPOTUPIUYUTH
NOJIOXKEHHAM cT. 23 «Mera anMiHicTpaTUBHOro ctsarHeHHs» KVYmAIL, BignoBigHo 10  sKO1
aJMIHICTpPATUBHE CTATHEHHS 3aCTOCOBYETHCS, 30KpPEMa, 3 METOK 3arno0iraHHs BYMHEHHIO HOBUX
NPaBOMNOPYIIEHb SIK CAMUM IPAaBOMOPYIIHUKOM, TaK 1 IHIIUMH ocobaMm». Ajpke ocola, Akiil mrpadHi
Oau BUPaxOBYIOThCS BBA)KAETHCS TAKOIO, 110 MPUTATHYTA 10 aJAMIHICTPATUBHOI BIANOBIAAIBHOCTI. A
HasIBHICTb MEPCIEKTUBU Yy MOPYLUIHMKA MPaBWI JOPOXKHBOIO PyXy, MICHsS BHpaxyBaHHSA MITpapHHUX
OaiiB, OTpUMYyBaTH OUIBII CyBOpEe IMOKapaHHs y BUIIAAlI Tpady Mano Ha MeTi (IAKPECIION)
3arno0iraTi BYMHEHHIO MOJIOHMX MOpYLIEHb HPaBWI JOPOKHBOTO PyXy Ta CTHUMYIIOBaTH HOro He
MOPYIIYBaTH MPAaBHJIA TOPOKHBOTO PYXY.

[To-tpere, BiamoBimHo Ao cr. 27-1 KYnAIIl mrpadni G6anu € CTATHEHHSM, IO HAKIAJA€ThCS Ha
TPOMAJISIH 3a MpaBonopymieHHs: 1) y chepi 3abe3neuenHs 0e3neKku J0pOKHBOTO pyXy; 2) 3adikcoBaHi B
aBTOMaTUYHOMY pPEXUMi; 3)Hepenik LUX IpaBONOPYIIEHb OOMexkeHuil 3o0kpema, 1€ CTOCYETbCS
aJMIHICTpPaTUBHUX MpaBoNopylleHb, nepeadadeHux cr. 122 KVYnAll, y Tomy yucii nepeBUIICHHS
BCTAHOBJICHUX OOMEKEHb IIBHJIKOCTI JOPOKHBOTO PyXy TPAHCIOPTHUX 3ac00iB, MOPYIIEHHS BHUMOT
JIOPO’KHIX 3HAKIB Ta PO3MITKU MPOI3HOT YACTHUHU AOPIT, MPaBUJI MEPEBE3CHHS BaHTaXI1B, OyKCHUpPYyBaHHS
TPAHCHOPTHUX 3ac00iB, 3YNUHKH, CTOSHKH, MPOI3[y MIIIOXITHUX MEepexojliB, HEHaJaHHs IepeBaru y
pyci mTiImoxoJaM Ha HEPETryJIhOBAaHWUX TIIMIOXITHUX TEepPeXoJax, TMOPYIIEHHS BCTAHOBJICHOI IS
TPAHCHOPTHUX 3ac001B 3a00POHU pyXaTHUCS TPOTyapaMH UM MIIIOXIAHUMH JTOPIKKaMH TOLIO.
[To-yeTBepTe, ckacyBaHHSI MOJIOKEHHSI PO MITpadH1 6anu € MPOJOBKEHHSIM CYTO KapajbHOI MOJITUKH
JiepKaBM 100 TMOPYIIHUKIB MPaBHI JOPOKHBOTO PYXY, MIATBEPKEHHIM SKOi € paHille CKacyBaHHs
MIOTIEPE/DKEHHST 32 TOPYIICHHS MPaBHJ JIOPOKHBOTO pyXy. [loTeHIian momepeKeHHsT SK BUIY
a/IMIHICTPAaTUBHOTO CTSATHEHHS 3aJMILIEHO JIMIIE B pa3i MOpPYLIEHHS MpaBui mimoxoiamu. Ha mymky
CanmanoBoi O.FO. 1ocBia po3BUHYTHUX KpaiH CBIAYUTH MPO 1HIII MIAXOAM 10 3aCTOCYBaHHS MITpadHUX
0amiB, AKi PO3MIANAIOTHCA SIK JOJATKOBHM CTHMYJN JUISL YCBIIOMJICHHS HOPYIIHUKOM CEpHO3HOCTI
HACJIJKIB Y pa3l CUCTEMAaTHYHOTO HEJIOTPUMAHHS MPaBUJI JTOPOKHBOTO PYXY, Y TOMY YHCII W IUISIXOM
1030aBJICHHS y OJANIBIIIOMY IIpaBa KepyBaHHs TPAHCIIOPTHUM 3ac000M. 3aCTOCYBaHHS OJIBII CYyBOPOTO



BUJYy BIAMOBIJAIBHOCTI BiIOYBAa€ThCs Micisi HAOpaHHS BOJIEM TEBHOI KUTBKOCTI mTpadHUX Oauis,
OCKIUJIBKM TPOIIOBE CTATHEHHS HE 3aBXIU € €(PEeKTUBHUM, OCOOJIWBO MJisi BOJIIB, SIKHUM 3apOOJIAIOTH
JIECATKM ab0 COTHI THCSIY TpUBEHBb B Micsb [7, ¢.188-190 | Ilo-m’site, icTopis 3 MOBrOTPUBAIUM
3alpOBa/DKEHHSIM aBTOMATUYHOI (hiKcallii MOPYIIeHb MPaBHII JOPOKHBOTO PYXY, CBITYUTH, IO JIFOMHA,
HE CTaJla TOJOBHOK 0CO0010 B cdepi 3a0e3nedeHHs Oe3NeKH ITOPOXXHBOTO PyXy, a Ha Teplie MicIe
CTaBIISITHCSI TIOKA3HUKU TIOMOBHEHHS OIOJDKETY, a He Oe3leKa JIFOJWHU IICis BCTAHOBJICHHS CHCTEMH
aBToMaTHyHOi ikcanii. Ilpo mo cBigyare iHGOPMYBaHHS TMPO PE3YyIAbTATH POOOTH Yy TECTOBOMY
peXKUMI KaMep BiJIEOCTIOCTEPEIKEHHS Ta BIpOTiIHI IHUQPH IMOMTOBHEHHS OFOJKETY Bij CIUIaTH MTpadiB.
[To-mocte, mijg yac MPUUHATTS pillIeHHS PO CKacyBaHHA MITpadHUX OaniB, HE BPAXOBAHO, IO SKHUMHU
MpaBONOpYIICHHS B cdepi Oe3meKkr ITOpPOXKHBOTO PYyXy € HaAHOUIBII PO3MOBCIOKEHUMHU, DPIBEHBb
aJMIHICTPATUBHOI ACNIKTHOCTI B il cdepi cTabiIbHO BUCOKHMA, I1X aOCONIOTHOTO JOTPUMAaHHS BCiMa
YYaCHHKaMH JIOPOKHBOTO PYXy JIOCSTTH HEMOXIWBO HapaxyBaHHs mTpadHUX OajiB Majo Ha MeTi 3
OJTHOTO OOKY CTUMYIIIOBAaTH 3aKOHOCIYXHSIHHUX BOJIiB, @ CHCTEMaTHUHI MOPYIIHUKN HapaXxOBaHUX OajIiB
MOTJIM TO30aBUTHUCS 3a JideHi JIHI abo, HaBiTh, TOJAWHHA. BodYeBHIb, NMEepeBaKWIa IMO3MINSA 100
HEOOXIJTHOCTI TIOMIOBHEHHS OIO/DKETy. 3aBOaHHS 3 IMONEPEDKCHHS IpaBONOpYyLIIeHb B cdepi
3a0e3reueHHs OE3MEKU TOPOKHBOTO PYXY CJIiJI 3IHCHIOBATH KOMILIEKCHO Ta MOCIII0BHO, 3aCTOCYBaHHS
CYTO KapaJlbHUX CIOCOO0IB € ClIpoOaMu MPOJOBKEHHSI TPATUIIIA PaITHCHKOTO MUHYJIOTO.
[To-chome, i yac NPUAHATTS MOJIOKEHHS Npo mTpadHi 6anu MiKHApOAHMNA AOCBIA Y 1ii chepi Oyno
MOKJIQJICHO B OCHOBY iX BIIPOBAJDKEHHS, a Yepe3 I'ATh POKiB 3 SICYBANOCS « JIOCBIJ PO3BHHYTHUX KpaiH
CBITUUTH MPO IHII MIAXOIU A0 3aCTOCYBaHHs MITpadHUX OaiiB, sIKI PO3TISAAIOTHCS SIK JAOAATKOBHIA
CTUMYJ JUIsl YCBIAOMJICHHS IOPYIIHUKOM CEpHO3HOCTI HACHIAKIB Yy pas3i CHCTEMAaTHYHOTO
HEJIOTPUMAHHS TPaBWI JOPOXKHBOTO PyXy, Y TOMY YHCI W HIISAXOM IM030aBJICHHs MpaBa KepyBaHHS
TPAHCHOPTHUM 3ac000M», 3a3HAYAETHCSA Y MOSICHIOBAJBHIM 3amucIi J0 3aKOHOMPOEKTY. 3a3HadeHi
KOJIMBaHHS CBiAYaTh MPO BIJCYTHICTH CTaJOl CTparerii B 3a0e3meueHHi Oe3neKu JOPOKHBOTO PyXY, 1X
HACTYITHUITBI Ta TIOCHIJOBHOCTI. 32 POKH iICHYBaHHS HAIIOi JIep’KaBHU KOJHA 3 MporpaM 3a0e3rnedeHHs
0e3neKu JOPOKHBOTO PyXy He Oyjia BUKOHAHA y MOBHOMY OOCS3i.
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8. O3HaKHM eJIeKTPOHHUX I0Ka3iB B aIMiHICTPATUBHOMY CYA0YHUHCTBI

IocTaHoBKa mpoOiemMu. Y BHpIIICHHI CIIOpPY BaroMe MiCIie MOCIAAOTh JOKa3W, 3i0paHi y
BU3HAUEHOMY 3aKOHOM IOPSIZIKY, 3 TOUKH 30pY iX AOIMYCTHUMOCTI Ta HajlexHOCTI. [Ipoliec nokazyBaHHs €
HEBiJI’€EMHUM CKJIQJHUKOM aJMiHICTPaTUBHOTO CYJOYMHCTBA, aPKE JKOJHA CIpaBa HE MOXe OyTH
BUpileHa 0e3 noka3yBaHHS. CTOPOHM 30MparOTh 1 MOJAIOTh CYAY JOKa3H, TOBOAATH iX MEPEKOHIIMBICTD,
OepyTh ydacTh y iX AOCHIIKEHHI B CYIOBOMY 3acCiflaHHi, a Cyl 3[IIHCHIOE OCTaTOYHY OIIHKY JOKAa30BOi
0a3u, pe3ysIbTaTu AKOi BiI0OpaXkae y CyJJOBOMY PillICHHI.

AHAaJI3 OCTAHHIX J0CTiIXKeHb | myO/ikamiid.

HaykoBuUM MIATPYHTSAM JOCIHII)KEHHSI BUKOPUTCAHHS €JIEKTPOHHMX JlO0Ka3iB craiu mpaui L.B.
bynrakoroi, O.I1. Bepmmmnaina, A.}O. Kamamaiiko, O.M. Jla3eko, TeprumnikoBa, C.51. @ypcu ta iHIIMX
HAyKOBIIIB, SIKI BHECIM CBili BaromMuii BHECOK Y pO3pOOKY IIPaBOBHUX AacCMeKTIB, MOB’SA3aHHUX 13
0COOJMBOCTSIMH BUKOPUCTAHHS €JIEKTPOHHUX JIOKA3iB Y aIMIHICTPATUBHOMY IIPOLIECI.

Mera crarri  monsrae |y JIOCHIPKEHHI OKpPEMHX acCHEKTIB EJeKTPOHHUX JIOKa3iB B
a/IMIHICTPAaTHBHOMY CYJIOYMHCTBI, IUITXOM BUOKPEMJICHHS 1X O3HAK.

Bukiaa ocHOBHOIO MarepiaJry.

VY rpyani 2017 poxy Habupas ynHHOCTI 3akoH Ykpainu «IIpo BHecenHs 3MmiH 110 [ocnogapcpkoro
IPOILIECYaIbHOTO KOofieKCy YKpainu, LlMBUIBHOrO mpolecyaabHOro Kojekcy VYkpainu, Konekcy
aIMIHICTPAaTHBHOTO CYJJOYMHCTBA YKpaiHM Ta IHIIMX 3aKOHONABYMX aKTiB» [7], OCHOBHOIO METOIO SKOTO
OyJ0 HOpPMaTHBHE BPETYIIOBaHHSA TMPOILECYaAIbHUX MeXaHI3MiB e(eKTHBHOI peami3amii mpaBa Ha
CHpaBeUTMBHIA CyJ B YKpaiHi. 3a3Ha4eHUH aKT HE JIMIIMB 11032 YBarorw IiHCTHTYT JOKa3yBaHHSI, SKUH
JIOTIOBHMB KaTeTopito 10Ka31B eeKTPOHHUMH J0Ka3aMHU Ta BUCHOBKOM €KCIIepTa.

Koznekc anMiHICTpaTHBHOIO CYJOYMHCTBA YKpaiHW BIJHOCHUTH JI0 JIOKAa3iB B aJMIHICTPATUBHOMY
CYIOYMHCTBI Oy/b-sIKi J1aHi, Ha MiJCTaBl SKUX CYJ BCTAHOBIIIOE€ HASABHICTh a00 BIACYTHICTh O0OCTAaBUH
(dakTiB), 110 OOTPYHTOBYIOTH BUMOTH 1 3all€PEUCHHSI YYACHUKIB CIIPaBH, Ta 1HII 00CTaBUHU, IKI MAIOTh
3HA4YEHHS JUIsl TPaBUIIBHOTO BUPIIIEHHS cripaBH [4].

[Tonoxenns ct. 99 Kogexkcy aaMiHICTpaTUBHOTO CyIOUYMHCTBA YKpAiHU €JIEKTPOHHUMH JI0Ka3aMu
BU3HAuae iHPOpMAIliIo B eNEKTPOHHIN (LU poBiil) popMi, SKa MICTUTH JaHl PO 0OCTAaBUHM, 1[0 MAIOTh
3Ha4YeHHs! JJI CIIPaBHU, 30KpeMa eJEeKTPOHHI JOKYMEHTH (TEKCTOBI JIOKYMEHTH, rpadiuHi 300pakeHHS,
iany, ¢ororpadii, Bieo- Ta 3ByKO3alMUCH TOILO), B€O-CaiTH (CTOPIHKHM), TEKCTOB1, MYIBTUMEIIHI Ta
roJI0COBI MOB1IOMJIEHHS, MeTajlaHl, 0a3u JaHUX Ta 1HIII JAaHl B eJeKTpoHHIH (opmi. Taki JaH1 MOXKYThH
30epiratucsi Ha MOPTAaTUBHUX NPHUCTPOSAX (KapTax mam’siTi, MOOUIBHUX Tesie(hOHAX TOIIO), CepBepax,
CUCTEMax PE3EPBHOI0O KOIMIIOBaHHS, IHIIUX MICLAX 30€pekKEeHHsI JaHUX B €JIEKTPOHHIN (opMi (30Kpema i
y Mepexi InTepHer). EnekTpoHHi n0Kka3u MOTPiOHO mojaBaTh B OpuriHaii abo B €JEKTPOHHIHM Korii,
3aCB1TYEHIH €JeKTPOHHUM IU(PPOBUM I1IMTHUCOM, IPUPIBHIHUM J0 BIACHOPYYHOTO MiJAMUCY BIAMOBIIHO
1o 3akony Ykpainu «IIpo enekrpoHHuil nudpoBUil MiAMUCH.

Lle HOBOBBeIEHHS Ja€ MPaBO YYaCHUKAM CIPaBU IMOJABATH €JIEKTPOHHI JOKAa3HW Ha TallepOBUX
KOITiSIX, 3aCBIUEHUX y TOPSIKY, BU3HAaUEHOMY 3aKOHOM, aJie TarepoBa KOMisl eJIeKTPOHHOTO J0Ka3y He
Oyne BBaKaTucs MUCHMOBUM JTI0Ka3oM (4. 3 cT. 99 KACY, no3asik elekTpoHHa KOIis MUChbMOBOTO JI0Ka3y
HE BBAXKAETHCS EICKTPOHHUM JToKa3oM (4. 3 cT. 94 KACY).

B. B. MypazoB nij e1eKTpOHHUMU JI0Ka3aMU BU3HA€ CYKYIHICTh iH(popMallii, sika 30epiraerscs
B €JEKTPOHHOMY BUIVIAI Ha Oylb-KMX THIAax €JIEKTPOHHUX HOCIIB Ta B €JIEKTPOHHUX 3acobax [5, c.
313].

Sk 3a3Hadae y cBoeMy iHTepB’10 cynas OxpykHoro ajaminicrparuBHoro cyny mM.Kuesa Pycnan
Apcipiii: “KoponaBipycHa Kpu3a, KapaHTHH 1 CBITOBHH JIOKJIayH aKTyaJli3yBaJId MATAHHS TACTAHIIIHHOT
B3aemoii. [IpakTu4no Bci chepu KUTTS BUMYILIEHO MEPEHIIIIN B OHJIAIH, 1 CyAH HE CTaJIX BUHATKOM'.

BrnpoBamkeHHsT Ta BHUKOPHCTaHHS €JIEKTPOHHHUX JIOKa3iB B aJMIHICTPAaTHBHOMY IIPOIECi €
BO)XJIMBOIO Ta €()EKTHBHOI CKJIAJ0BOIO MPOLENypH [OKa3yBaHHs. AJKe, HalNpHUKIaJ, caMe BOHHU



JIOCTOBIPHO 1 HAJIGKHO MiATBEPXKYIOTh OrOJIOIICHHS Ha O(ilifHUX caiiTax OpraHiB JepXKaBHOI BIAIH,
MICIIEBOTO CaMOBpsAyBaHHS Tomlo. Ha TemepimHiii Yac mocTae MHUTAHHS, MO0  BPETYITIOBAHHS
npoueaypu ohOpMIICHHS, TTOAAHHS 1 JOCHIIHKCHHS TAaKHX JO0Ka3iB, MI00 30UIBIIUTH €(PEKTUBHICTh iX
BUKOPHUCTAHHS Y CYJIOBIH CHCTEMI.

AHaNi3yloud HayKOBY JITEparypy Ta 3aKOHOJIABCTBO, MOXKHAa BHM3HAYUTH OCHOBHI O3HAKH
€JIEKTPOHHUX JI0Ka3iB sIK OKPeMOro 3aco0y Joka3yBaHHs. [lepir 3a Bce ciifl BIA3HAUUTH, L0 11 O3HAKU
MOXXHa YMOBHO TOJIUIMTH Ha JBI TPYIH: a) 3arajbHi O3HAKM JI0Ka3iB, MpUTaMaHHI yciM 3acobam
JIOKa3yBaHHs, 0) cremiaibHI O3HAKH EJICKTPOHHUX JO0Ka3iB, MPUTAMaHHI JIMIIE IIbOMY BHIY JIOKa3iB.
[Toxin o3HaK eNEeKTPOHHMX JOKA3iB Ha 3arajibHi Ta CIELialbHI Ma€ SIK TEOPETHYHE, TaK i MPAKTHYHE
3HAUEHHS.

Jlo 3aranpHUX O3HAK, HANPUKIAJA, MOXXKHA BITHECTH Te, LIO JJIS 3aCTOCYBaHHS B JOKa30BOMY
MpoIIeCi EJIeKTPOHHI J0Ka3W TMOBHMHHI OyTHM HAJICKHUMH (JOKa3W, SKI MICTITh 1H(GOpPMAIIIIO 010
npeaMeTa J0Ka3yBaHHA), JOMYCTHMHUMHU (JOKa3W, SKi OTpUMaHHI Oe3 MOpYyIIEHHS BCTAHOBIEHHOTO
3aKOHOM TIOPSIKY), TOCTOBIPHUMU (JIOKa3W, HA IMiJICTaBl SIKUX MOYKHAa BCTAaHOBHUTH JIHCHI 0OCTaBHUHU
CIpaBM) Ta JOCTATHIMHU (JIOKa3M, SIKi y CBOIM CYKYITHOCTI JAIOTh 3MOTY JiHTH BHCHOBKY IO HasBHICTbH
a00 BIJICYTHICTh OOCTaBUH CIPaBHU, 5K BXOASTH JI0 MIPEAMETY JOKa3yBaHHA) Ta 1H.

bararo nOCHiTHHUKIB BBa)KarOTh, IO IO CIEMiAbHUX O3HAK EJIEKTPOHHHMX JIOKa3iB HaJeKaTb
YOTHPU OCHOBHHMX, aJjie TOJIEMIKa BEAEThCS OO0 BM3HAYEHHS CYTHOCTI IUX O3HaK. /{0 HMX MOXXHa
BiJTHECTH:

1) BincyTHICTH MaTepiasibHOI hopMUu;

2) HEOOXITHICTP BHUKOPUCTAHHS MPOTPAMHHUX Ta TEXHIYHMX 3acO0IB IS JIOCIIKCHHS
€JIEKTPOHHOTI'0 J10Ka3Yy;

3) HasIBHICTH TEXHIYHOTO HOCIS iHpOpMAIIii;

4) cnenudivyHUN MPOIIEC CTBOPEHHs Ta 30epiranHs iHdopMmallii, SKUii HaJla€ MOXKIIUBICTh JIETKO
3MIiHIOBaTH HOCis Oe3 BTpaTu 3MiCTy, i HaBIAKW, HaJa€ MOXJIHMBICTb BHECEHHS 3MiH 70 3micTy 0e3
3aJIMILIEHHS CIIIAIB HA HOCIEBI.

3BepTarounch 10 HayKoBUX nociimkenb A. F0. Kanamaiiko, To BiH BUILISE Taki iX O3HAKH:

1) HEMOXIUBICTh 0€3MOCEPEIHBOr0 CHPUHHATTA iH(popMalii, 10 OO0yMOBIIOE HEOOXITHICTH
BUKOPHCTaHHS TEXHIYHUX Ta MPOTrpaMHUX 3ac001B JUIsl OEpKaHHSI B1IOMOCTEN;

2) HasIBHICTh TEXHIYHOTO HOCIs iHpopMallii, IKuil Moxke OyTH BUKOPUCTaHUI Oaratopas3oso;

3) crieuudiyHUI TIpoIleC CTBOPEHHS Ta 30epiraHHs iH(popMaIllii, SKUi HaJa€ MOXIUBICTH JIETKO
3MIHIOBaTH HOCIA Oe3 BTpaTu 3MICTy 1 HaBIAKW, Ha/Ja€ MOXJIMBICTh BHECEHHS 3MIH J0 3MicTy 0e3
3aJIMIIEHHS CJiJIB HAa HOCI€BI;

4) BIJICYTHICTb MOHSTTS «OPUTIHAY» EJIEKTPOHHUX 3ac0o0iB JIOKa3yBaHHS B CHJIy IOBHOI
IIEHTUYHOCT1 €JIEKTPOHHUX KOMI1i;

5) HasBHICTH cHelM(IUHUX «PEKBI3UTIB», TaK 3BaHUX METaJaHUX — iH(OpMaLii TEXHIYHOTO
XapakTepy, sika 3aKofloBaHa BcepeauHi ¢aiimis [2, 50].

3rigHo 3 noszutiero 1. M. IlexaHa, 0cOOMMBOCTSIMU €IEKTPOHHUX JI0Ka3iB €:

1) HemarepiaiibHa IPUPO/A, BIICYTHICTD BIAMOBIAHUX SKICHUX (I3UYHUX XapaKTEPUCTHUK;

2) cnieuun¢ivHa Iporeaypa Ta CepelOBHILE CTBOPEHHS;

3) 3MaTHICTB 0 KOMiIOBaHHSI Ta TIEPEMIIlIEHHsI 0e3 BTpaTh XapaKTEPHCTHUK;

4) cipudHATTS TIOAUHOO Jule micas 06pooku EOM Ta BuBeneHHs iHGopMarlii Ha BiIOBIIHUAN
TeXHIUYHUM npuctpiit (monitop) [11, c.257].

I. Bepauny6oB Ta C. benikoBa po3kpHBaroTh crielu(iKy eIeKTPOHHUX JI0Ka31B TaK:

1) icHyBaHHS y HEMaTepiaJlbHOMY BUIVISIL,

2) HeoOX11HICTh BUKOPUCTAHHS MEBHUX TEXHIYHUX 3aC001B JUIs iX 3aCTOCYBaHHA y CYIIi;

3) MOXIMBICTh TNEPEHECEHHS YW KOIMIIOBAaHHS Ha pI3HI TEXHIYHI MpHCTpoi Oe3 BTparu ix
CYTHOCTI;

4) opuriHan eJeKTpOHHOIO J0Ka3y MOXe OyTH JoJaHUil 10 MaTepiajiiB Cy/l0BOi cIipaBH y Oynib-
KoMy BUJI cynounHcTBa [1, ¢.303].

Ha BigMiHy Bij 3BUYalfHUX MMalepOBUX JTOKYMEHTIB, XapaKTEPUCTHKU Ta MPOCTOPOBI MEXKI1 SKUX
3BUKJIM OayuTH, €JEKTPOHHI JOKYMEHTH MAloTh IHINY TPUPOAY 1 BUPIBHAIOTBCA TaKUMHU



XapaKTepUCTUKAMHU:

— ENEKTPOHHUHN JTOKYMEHT HE MOXKe icHyBatu 0e3 Hocig iHdopmaiii. [Ipu mpomy HaOyBarOTh
3Ha4YeHHS iMeHTU(IKAIIHI 03HaKM HOcig iHopMarii (30KpeMa, HaliMEeHyBaHHS TUITY, MAapKH, MOJE,
1HJIMB1TyaJIbHOTO MAIIMHHOTO HOCIs 1H(OopMarlii, Ha IKOMY 3aITUCaHO JOKYMEHT);

— EJIEKTPOHHI JIOKa3H HEBHJIUMi «HEO030pOEHHM OKOM» (0€3 CHemiaJbHOro IHCTPYMEHTapilo),
ICHYIOTh Y HEMaTepiaJlbHOMY BHUIJISAL, a s IXHBOIO CHPUMHATTS Ta AOCHIKEHHS BUKOPHUCTOBYIOTh
MPOrpaMHO-TEXHIYHI 3ac00H;

— BOHHM MOXYTh OyTH 3MiHEHI, ITOIIKO/PKEHHI a00 3HMINEHHI y TPOIeCi eKCIUTyaraIlii MpucTporo
YH 1] BIUIUBOM (DI3WYHMX YMHHUKIB (BUCOKUH pPIBEHb BOJIOTOCTi, BUCOKA TEMIIeparypa, yabTpadioner,
€JICKTPOMAarHiTHI BUIIPOMIHIOBAHHS TOIIIO);

— 3a CTa/liIMU BUTOTOBJICHHSI IOKYMEHTH, B TOMY YHCIIi i €IEKTPOHHI, MOJUISIOTH HA OPUTiHAIH,
nyomikartu, korii i Bunucku [ 10, c. 207].

EnexktpoHHi J0Ka3w BiAPI3HSAIOTHCS BiJl IHIMUX JOKA3iB THM, IO JJS iX BiITBOPEHHS MOTPiOHO
BUKOPUCTOBYBaTH Pi3HI TEXHIYHHMX 3aco0iB. BOHU iCHYIOTh B HeMarepiaJbHOMY BHUIVISIIL, 1X MOXKHA
NEPEHOCUTH YM KOIIOBAaTH Ha iHIII JpKepena iH(opMarlii, mpu IbOMY HE BTPA4arOThCs, iXHI OCHOBHI
XapaKTePUCTUKH.

EnexTpoHHMIA TOKYMEHT € JOCHUTh Bpa3IMBUM, OCKUIBKH BiH MOXe OyTH JIETKO 3MiHEHHIA,
3HumieHui tomo. Came 1 Horo puca, Ha AYMKY HayKOBIIIB, 3yMOBIIOE€ «HEOOXIAHICTb CTBOPEHHS
crieniagbHUX mpaBui (ikcarii enexkTpoHHOI iHdopMarii, crmocoOiB 30epeKeHHs Ta NPUETHAHHS iX 10
MarepiaiiB crnpaBd. 30Kpema, Ha piBHI 3 TPAAMLIMHUMU TpPaBHIAMHU TOBODKCHHS 13 JOKYMEHTaMH
HEOOXiTHO BpaXxOBYBaTH TEXHIYHI 0COOIMBOCTI 30MpaHHs, 30epiranHs Ta BUKOPUCTAaHHS iHpopmMarii» [9,
c. 82].

Slkiio mepeiTu 10 cTajli CyIoBOrO PO3MISIAY, TO CY[ HaJa€ OIIHKY €JICKTPOHHHUM JI0OKa3aMm, sK 1
IHIIMM BUJaM J0Ka3iB, Ha MPeIMET HAJEKHOCTI Ta JOIYCTUMOCTI 32 TaKUM aJTOPUTMOM: BU3HAYEHHS
NpeaMETy JOKa3yBaHHS Ta BpaxyBaHHS JIOKa3iB, IO CTOCYIOTBCS caMe TpEIMETy OKa3yBaHHS.
HactynHuii nyxe BayJIMBUI eTall — BiJICIFOBaHHA JOKAa3iB, OTPUMAHUX 13 HOPYIIEHHSIM 3aKOHY.

Xoua Kareropist «eJIeKTPOHHUI 10Ka3» o(]iliitHO 3aKpilieHa Ha 3aKOHO/IABUOMY PIBHI, ajie MiJ
yac ii JOCHIPKEHHsS Ta OLIHKM BHHUKae Oarato muTaHb. [l0 OCHOBHUX NpoOieM, siKi BUHHUKAIOTh B
CY/IOB1# MPAKTHIll, MOXKHA BIJTHECTH:

a) (ikcariro KOHKpeTHOI «pemakiiii» iHdopmarlii, MO MICTHUTbCA B TEBHUX BHJAX JTOKa3iB
(nampukian, iHdopmalis 3 BeO-caiiTa), OCKUIBKM BOHa MOXKe OyTH BHAalieHa, 3MIHEHAa aBTOPOM,
30epiradeM M kopucTyBaueM. ChOTrO/iHI 1€ MUTaHHS BUPILIYETHCS 32 JOMOMOTOI0 CYI0BOI €KCIIEPTU3H
HaykoBo-mocmigHoro IEHTPY CYIOBOi €KCIEePTU3M 3 MHUTaHb 1HTEJIEKTyajdbHOI BJIACHOCTI TIpH
Minicrepctsi roctuulii Ykpainu. [Ipote «excnepTHa Qikcamis», sK 11e Hapa3l BUPILIYETbCS HA MPaKTHIIL,
HE TapaHTy€ BUKIIOYEHHS YU YCYHEHHsI OylIb-KMX CYMHIBIB 13 TNPUBOLY TOTO, IO KOHKPETHHM
«excnepT» 11 3adikcyBaB MpaBUIBHO O€3 3JIOBKMBaHb 1 Oyab-sKUX 3MiH. Y 3BHUYAlHOMY peXuMi
JIOKa30BOTO TPOIIECy MEPEBIPUTH 1€ MPAKTHYHO HEMOKITHBO;

0) TouHy imeHTHdIKaliI0 0CO0H, SKa CTBOpUJIA MEBHUN €NEeKTPOHHUN J0Ka3. JJOCHTH CKIIagHO
1IeHTH(IKYyBaTH 0co0y, sfika CTBOpHJIa Ta/abo MomMpuiIa HEeraTuBHy iH(oOpMalio B Mepexi IHTepHeT.
Hanpuknan, B agmidicTpatuBHiM  crpaBi  Ne826/19865/13-a, saxy posmisimaB  OKpyxKHHUN
anaMiHicTpaTUBHUM cygq Micta KueBa, omHMM 3 OCHOBHUX JOKa3iB, Ha SIKUX Oa3yBajacs TO3HUIIIA
no3uBaya, Oyaa po3pyKiBKa 300pakeHHs Ta (QOTO3HIMKIB 31 cropiHku y PeiicOymi. Cyn craB Ha Oik
BIJINTOBI1/1a4a ¥ 3aJMIITUB 1M030B 0e3 3a/10BosieHHs. Y pimeHHi Big 14.12.2013 cka3aHo: mo3uBa4 HE HaJaB
JIOKa3iB, SKI MIATBEpUKyBanmu O, mo cropiHka y PeicOymi cTBOpeHa Ta MIATPUMYETHCS came
BiMOBigaueM abo #oro qoBipeHrMu ocodbamu [8].

Jlokaszu 1 3acobu j0oKa3yBaHHS MOBUHHI BiJNOBIJaTH NPUHIMITY AONYCTUMOCTI, 3MICT SIKOTO
MOJIATa€ B TOMY, 110 3000B’s13aHU Cy0’€KT Ti3HAHHS (Cya) BiAOHMpae K J0Ka3M JIMIIE Ty iHPOpMAIIiLo,
sKa MICTUTBCS y ¢dopmi, niependadeHiii 3akoHOM. Y pa3i HeOTpUMaHHA Takoi ¢opmu iHpoOpMallis He
OepeThCs 10 yBaru CyJIoM sK JI0Ka3, PO L0 BKa3yEThCsl B MOTUBYBAJIbHIN YaCTHHI CYIOBOTO pillIeHHs. €
TaKOX TOYKA 30py HpPO T€, L0 JOMYCTHUMICTh JOKa3iB B aJMIHICTPAaTUBHOMY CYJOYHMHCTBI HEOOXiTHO
po3mIsAaTH Kpi3h MpU3MY: 1) 3aKOHHOCTI JpKepesa T0Ka3oBoi iH(opmalii; 2) 3aKOHHOCTI Crocoly, 3a
JIOTIOMOTOI0 SIKOTO BOHA OTPUMaHA, 1 MPOIECYaJIbHOTO MOPAAKY ii oxepkaHHs; 3) MPaBOMOYHOCTI



BIIOBHOBKEHUX CYO’€KTIB Ha OTpUMaHHA A0Ka3iB [3, c. 7-8]. OTxe, miJ TOMYCTUMICTIO JOKa3y Tpeda
PO3YyMITH TaKy SKICTh JOKa3y, sfKa TapaHTye€ 3aKOHHICTh 1 MPaBOMIPHICTh HOTO BUKOPHUCTAHHS IS
BUKOHAHHS 3aBJaHb 1 LiJeH agMiHICTPaTUBHOTO CYAOYMHCTBA BIIOBHOBAXEHUM CYO’€KTOM Ha HOro
OTPUMAaHHS, HAJICKHUM 3acO00M OJIEp)KaHHS Ta IMPOIECyalbHO 3aKpimieHor (opmor (dikcarrii
BIJITIOBITHO 10 HOPM aJIMiHICTPaTUBHONPOLIECYaTIbHOTO 3aKOHOIaBCTBA.

Bupimyroun nuTaHHs 100 JTOMYCTUMOCTI JI0Ka3y, CyJl Mae€ OOIPDYHTYBAaTH, YOMY BIH BBaXKae
nopyieHHs: (hyHIaMEHTaIBHOTO TpaBa ab0 CBOOOMM HACTIIBKU ICTOTHUM, 1100 3yMOBUTH BU3HAHHS
JI0Ka3y HEAOIYCTUMHUM.

Bepxouuii Cyn y cBoemy pimenni Big 15 nucromana 2018 poxy Ne524/5536/17 3a3naqae, 1o
SKIIO MMOCTAHOBA MPO MPUTITHEHHS 0COOU /0 BiANOBIJAIBHOCTI HE MICTHTh NMOCHJIAHb HAa TEXHIYHHMA
3aci0, 3a JOMOMOTOI0 SKOTO 3IIHCHEHO MPAaBOMOPYIIEHHS, e J0Ka3 € HEeHAICKHUM. TakuM 4HHOM,
HOPYIIEHHS, JONYILIEH] I03MBa4YeM Ha cTajli 30MpaHHs J0Ka3iB, MOXKYTh 3BECTH HaHIBElLlb BECh IIPOLEC
JIOKa3yBaHHSA y CIPaBi.

VY kepiBHux npuHimnax KomiteTy miHicTpiB Pagm €Bpornu mogo BUKOPHCTaHHS €IEKTPOHHUX
JIOKa3iB y IMBUIBHOMY Ta aJMiHICTPATUBHOMY CYIOYMHCTBI 3a3HA4€HO, IO IPH BHUKOPUCTAHHI
€JIEKTPOHHUX J0Ka3iB:

- CyAaM HE CIiJl BIIXWJISTH EJEKTPOHHI JTOKa3M 1 3amepeuyBaTH iX IOPUAWYHY CHITY BHKIIOYHO
yepes Te, 1110 BOHU Oyiu 310paHi 1/ abo Ha/laHi B €JIeKTPOHHOMY BUIIISI,

- B LJIOMY, CyAaM He CIIiJ] 3arepedyBaTy IOPUANYHY CHITy €JIEKTPOHHHUX JAO0KAa3iB TiIIBKH TOMY, IO
BOHH HE MICTSITh BIOCKOHAJIEHY, KBaTi(hiKOBAaHUM a00 aHATIOTTYHUM YHHOM 3axXHIleHy HU(POBY MiANHUC;

- cyaM HEeOoOXiHO 3HATH 1 OpaTh 10 yBaru JOKa30BY I[IHHICTh METAJIaHUX Ta MOXKIIUBI HACIIIIKH
iX HEBUKOPHCTAHHS,

- CTOPOHU TOBHMHHI JTO3BOJIUTH HA/aBaTH €JCKTPOHHI JTOKAa3H B OPHUTIHAIBHOMY €JIEKTPOHHOMY
BUMIAAL Oe3 HeoOX1THOCTI MOIaBaTH PO3APYKIBKH;

- CyAM MOXYTh BHMaraTu MPOBEJICHHs EKCIEepTaMH aHaji3y eeKTPOHHUX JIOKa3iB, OCOOJIMBO B
TUX BHUIAJKaX, KOJIM BUHUKAIOTh KOMIUIEKCHI MUTaHHS J0Ka3yBaHHS a00 € CyMHIBH 111010 MaHIITyJIsLin
3 €JIEKTPOHHUMH JTOKa3aMH;

-Cy/li TIOBMHHI YCBIJIOMJIFOBATH BaXJIMBICTh €JEKTPOHHUX JAaHUX, SIKI MOAAIOTHbCS CTOPOHAMHU B
AKOCTI JIOKa31B y iX IepBUHHOMY (hopmarti. SIKIIo npeacTaBiieHa po3ApyKiBKa eJIEKTPOHHUX J0Ka31B, CyA
MOY€E JTaTH PO3MOPSKEHHS, Ha MIPOXaHHS CTOPOHM abo 3 BJIACHOI 1HILIATUBH, 100 BiANOBiAHA ocoba
HaJlajla OPUT1HAJ eJIEKTPOHHUX JI0Ka3iB.

SIK1110 3BepHYTHUCS J0 OCBITY 3apyOiKHUX KpaiH, To Bepxosuuii cyn Xopsarii (Cnpasa Ne [ KZ
696 / 04-7) miarBepauB, mo SMS MOXyTh BHKOPHUCTOBYBAaTHCS SIK JOKa3d B CYJIOBOMYIIPOIIECI,
OCKUJIBKM BOHM € JiKepenoM iH(opMalii, piBHUM OyAb-IKOMY IHIIOMY HHCbMOBOMY BMICTY, HIO
30epiraeTbcsi Ha 1HIMIOMY Hocii. [lpuknmaxg TexHonorii, ska Oyae crHeunialbHO BUKOPUCTaHA IS
3a0e3neueHHs A0ka3iB (brokueiin).

brokuyeliH - 1e HOBa TEXHOJIOTIA, fKa MOXE MIABUIIMUTU JOBIPY /10 €JIEKTPOHHHMX JOKa3iB 1 iX
6esnexy. Moro Mo)KHa BH3HAUMTH K PO3MOMIICHHI peecTp, KUl MOCHIAETHCS HA CIHCOK 3aIHCiB
(OokiB), siKI TOB'SI3aHI 1 3axuIleHi Kpunrorpadiero 1 3amucaHi B JIEUEHTpPai3oBaHI THMYacoBii
Mepexki. 3a CBOECI0 CTPYKTYPOIO OJOKUYEHH CTIMKUi 10 3MiHM naHuX. [licis 3amucy aaHi B Oyab-KOMY
OKpeMoMy OJiolli HEe MOXYTh OYTH 3MiHEHI 3aJHIM YHCIOM 0€3 3MIHHM BCIX HACTYHHUX OJIOKiB, IO
BUMarae y3roJKeHOCTi OutbmocTi Mepex. Lle poOuTh OJ0KUYeHH HaleKHUM 1HCTPYMEHTOM IS Iiiei
OTpUMAaHHS JI0Ka3iB.

EnexTpoHHi J0Ka3M 3a CBOEIO MPUPOAOI0 TEHMAITHI 1 MOXYTh OyTH 3MiHEHi, MOIIKO/DKEHI abo
3HUILEH] B pe3y/ibTaTi HEMPaBUIBLHOTO BUKOPHCTAaHHA a00 BHUBYEHHS. 3 LUX HNPUYUH MOXKYTh OyTH
NPUIHATI 0COONMBI 3aMO01KHI 3aX0AU AJI HAJIEKHOTO 300py OKa3iB Takoro TUMy. HeBUKOHaHHS i€l
BUMOTH MOXe€ 3pOOHTH iX HETPUIATHUMH Ui BUKOPHCTaHHs a00 MPUBECTH /0 HETOYHUX BUCHOBKIB. B
IOPUHIUI, CTOPOHM HECYTh BIJNOBIJAIBHICTh 3a HAJNSKHUU 30ip €JNEKTPOHHUX JOKa3iB B
aJMIHICTPATUBHOMY CYAOYMHCTBI. [IJIsl piI3HUX THMIB JaHUX MOXKYTh 3HATOOUTHCS Pi3HI METOAH 300Dy.
JisIpHICTD, SKa 3IMCHIOEThCS IS 3a0e3MeueHHs Oe3neku 1 300py eNeKTPOHHHX J0Ka3iB, HE TIOBHHHI
BIUIMBATH Ha IUIICHICTH [[X JOKAa3iB.

BucHOBKH 3 JOCHIIKeHHSI i NMEpPCHeKTHMBH NOJAJBIIMX PO3BIIOK Yy HbOMY HanpsMi.



3MiACHUBIIKM ~ aHANi3 BHINEBUKIAACHOTO, MOXEMO BIAMITHTH, 1[0 iH(OpMaliiiHi BiIHOCHHH
PO3BHBAIOTHCSA HA3BUYANHO TUHAMIYHO Maike y BCIX cdepax CyCIUIBHOTO XHUTTS, a TOMY CHCTEMa
CYIOYMHCTBA Ma€ BiAMOBiAaTH BUMOTaM 4dacy. OCHOBHMMHU TEHJCHIISIMUA CYy4aCHOCTI € BEJIMKHUI BILINB
Ha yCl CyCHUIbHI BIZHOCHHHM €JCKTPOHHHMX DKepen iHdopmarii. ToMy 3akoHOmaBue 3akKpiIrjICHHS
€JIEKTPOHHHX J0Ka3iB Ha HAI[lOHAJIBHOMY piBHI, 0€3yMOBHO, € TO3UTUBHUM KPOKOM, SKHH BH3HAYaE
HOBHIl eTan y JI0Ka30BOMY IpoOllecl Ta HaJa€ MOJaTKOBI MOXJIMBOCTI YYaCHHKaM CYAOBOTO MPOIECY
3aXUIIaTy CBOI MMpaBa B CY/Ii.

EnexTpoHHi no0ka3W — caMOCTiiiHa KaTeropis JoKa3iB, SKi IIOYaJdd 3acTOCOBYBATHCS B
yKpaiHCHKOMY 3aKOHOAABCTBI 3 kimna 2017 poky. IM mpuramanmi o3Haku [IBOX BMJIB, 30KpeMa: a)
O3HaKH, SKI IpUTaMaHHI yciM Joka3zam, Ta 0) crmenudidyHi O3HAKH, SKI NMPUTaMaHHI EJICKTPOHHUM
J0Ka3aM. BupiieHHsI BOX TPyH O3HAK ENEKTPOHHMUX JIOKa3iB PO3IIMPIOE MPOILECyabHI MOXIMBOCTI
YYaCHUKIB aJIMIHICTPATMBHOTO CYIOBOTO MpOLIECy Ta IMEPEBOAUTH JOKA30BHM IMpOLIEC HA CydyacHUU
piBEHb.
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